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1 TO RECEI VE TESTI MONY ON SEXUAL ASSAULT IN THE M LI TARY
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3 Wednesday, March 24, 2021

4

5 U S. Senate

6 Conmittee on Arnmed Services

7 Subcomm ttee on Personnel

8 Washi ngton, D.C.

9

10 The comm ttee net, pursuant to notice, at 2:32 p.m in

11 Room SD- 106, Dirksen Senate O fice Building, Hon. Kirsten
12 Gllibrand, presiding.

13 Commttee Menbers Present: G Illibrand [ presiding],
14 H rono, Warren, Tillis, Hawl ey, and Tuberville.
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OPENI NG STATEMENT OF HON. KI RSTEN G LLI BRAND, U. S.
SENATOR FROM NEW YORK

Senator Gllibrand: Good afternoon. The subcommttee
neets today to receive testinony on the epidem c of sexual
assault in the mlitary and the failure of mlitary
| eadership to address it, despite 30 years of prom ses to
change, and over $1 billion spent on prevention and response
nmeasur es.

Since this is the first subcomnmttee hearing of the
year | want to start by welcom ng Ranki ng Menber Tillis.
| ook forward to continuing the great rel ationship we have
had over the past 6 years and our work to provide our
servi cenenbers, their famlies, and the Departnent's
civilian workforce the tools, support, and the resources
that they need to do their jobs.

Today we will hear from survivors and from survivor
advocates on their experiences with the mlitary justice
system fromthe Governnent Accountability O fice on the
many changes in | aws regardi ng sexual assault in the
mlitary; and from outside experts on the effects, or |ack
t hereof, those changes have had on reduci ng sexual assault
Wi thin its ranks.

The first panel of wtnesses include Ms. Natalie
Khawam the Founder and President of Wistleblower Law Firm

Ms. Any Bral ey Franck, the Founder of Never Alone; M. Any
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Marsh, a survivor of sexual assault and advocate; and M.
Quinton McNair, a survivor advocate who retired fromthe
Arny after 24 years of service as a senior drill sergeant
and sexual assault response coordi nator.

The second panel will have Ms. Brenda Farrell,
Director, DoD Strategic Human Capital Managenent, Governnent
Accountability Ofice.

And the third panel will have M. Eugene Fidell, Senior
Research Schol ar at Yal e Law School and Adjunct Professor of
Law at New York University Law School; Retired Col onel Don
Christensen, United States Air Force, and President of
Protect Qur Defenders; and Retired Col onel Lawence J.
Morris, United States Arny, Chief of Staff and Counselor to
the President, Catholic University of Anerica.

The subconmmttee will also receive statenents from
ot her survivors and survivor advocates who, unfortunately,
given the tinme and space constraints of this hearing were
not able to be accommopdated. Wthout objection, we wll
include all of their statenents in the record.

[ The statenments referred to follows:]
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Senator Gllibrand: There is an epidem c of sexua
assault in the mlitary. The DoD s nost recent survey
estimated that al nost 21,000 servicenenbers were sexually
assaulted in 2018. That nmakes themnore likely to be raped
by their fellow servicenenbers than shot by the eneny in
war .

Since 2013, unrestricted reports of sexual assault in
the mlitary have doubl ed, yet the rate of prosecution and
convi ction has hal ved. The assailant was often sonmeone in
t he survivor's chain of command, the sane chain of command
responsi bl e for deciding the case. These conmanders are not
| awyers, they are not delivering justice, and they are not
doi ng enough to hel p survivors.

Two in three survivors who report the crine experience
retaliation or ostracism |ike Amy Marsh, who you will hear
fromtoday. Last nonth, follow ng the tragic death of
Speci al i st Vanessa Cuillen, the Fort Hood independent review
reported that the conmand climates surroundi ng sexua
assault response and prevention prograns were so ineffective
that the world's | argest Arny base was, quote, "a perm ssive
environnent for sexual assault and sexual harassnent.”

We nust do better for the people who sacrifice so nuch
for our country. | first introduced the MIlitary Justice
| mprovenment Act in 2013, with the goal of professionalizing

the way the mlitary prosecutes rape, sexual m sconduct, and
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ot her conmplex crinmes. Every year since, mlitary |eadership
has cone before us and said that the chain of conmand woul d

solve this problem They are not solving the problem They
have fail ed.

The statistics on sexual assault that the DoD has been
reporting since 2006, make it plain. There has been no
progress made over the past 15 years. W have given the
mlitary enough tine and enough resources to fix this
problem Congress has given the mlitary nore than $1
billion, $500 mllion in fiscal year 2019 al one, enacted 249
| egi sl ative provisions, and chartered speci al panels,
comm ssi ons, and advisory commttees to address this
problem Not one of these steps has reduced sexual assault
within the ranks. W are right where we were when we
started. Nothing has changed.

Nearly every Secretary of Defense since D ck Cheney has
prom sed this country and the servicenenbers who serve us
zero tolerance for sexual assault. Every general or
commander that has conme in front of this body for the past
10 years has told us, "W have got this, ma'am W have got
this." Well, the truth is they do not have it.

The mlitary justice systemsinply is in the wong
hands. The MIlitary Justice |Inprovenent Act woul d put these
serious crimnal cases in the hands of senior, experienced

mlitary prosecutors. It would elimnate command bias and
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1 create a fair, inpartial system It is our duty to our

2 servicenenbers to solve this problem | invite ny

3 colleagues to recognize the |ack of progress nade over the
4 past 10 years and to support our effort to rethink this

5 systemand professionalize the way the mlitary handl es

6 these cases.

7 | ook forward to working with you, Senator Tillis, to
8 finally take the necessary steps to address this scourge on
9 our mlitary.

10 Senator Tillis.
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1 STATEMENT OF HON. THOM TI LLI'S, U. S. SENATOR FROM NORTH

2 CARCLI NA
3 Senator Tillis: Thank you, Chairwoman G| 1librand and
4 to-- 1 was going to call you Coach but | guess | should

5 call you Senator Tuberville. WIlcone to the subcommttee.

6 Senator Gllibrand, I want to thank you for holding the
7 hearing. | truly admre your unwavering dedication to
8 addressing sexual assault. | agree with you that sexual

9 assault has no place in the mlitary, but | believe we

10 cannot just stop there. It has no place in our society.

11 Wil e today's hearing is about focusing on our

12 mlitary, it is inportant to renenber that this is not just
13 a Departnent of Defense problem If it is an epidemc in

14 the Departnent of Defense, then it is even nore so in our

15 society. |If we are to have any hope of fixing the issue for
16 our mlitary, we need to tackle this issue nore broadly.

17  Each year, about 180,000 young Anericans enlist for active
18 duty service in the arned forces. Statistics show that

19 sexual assaults are nost preval ent anong our youngest

20 servicenenbers, those who are newest to the mlitary,

21 generally ages 18 to 24. In conparison to simlarly aged
22 college and non-col |l ege students, the rate of sexual assault
23 is lower inthe mlitary, the rate of reporting a sexual

24 assault is higher in the mlitary, and the rate of sexual

25 assault prosecutions is higher. 1In fact, colleges and
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universities -- | was at a gathering in Annapolis a year or
SO ago -- are comng to the Departnent of Defense and
asking, "Help us. Show us how we can start fixing this
probl em"

Now prelimnary data fromthe GAO study, due later this
year, shows that between 2004 and 2019, Congress has enacted
249 | eqgi sl ative proposals concerning sexual assault in the
mlitary. But the reality is only about 9 percent of them
have anything to do with prevention. So | hope as we nove
forward this process that we spend nore tinme on the subject
of prevention.

Senator G llibrand, | would ask unani nbus consent that
ny full statement be put into the record.

But you and | had a great conversation about two weeks
ago, and | have al so had conversations with current service
| ine secretaries, and | have been here for going on 6 1/2
years. | have spoken to those service secretaries and
commanders under the Oobama adm nistration, as you were
maki ng proposals. That is what | amsaying -- you are after
it. You are staying after it, and | admre you for it.

They expressed concerns. Under the Trunp adm nistration,

t hey expressed concerns with renoving it fromthe comand.
And nore recently, under the Biden adm nistration, they have
expressed concerns.

| told the service secretaries, in the npst recent

800.FOR.DEPO

www.trustpoint.one
Alders On. www.al dersonreporting.com (800.367.3376)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

conversations about a nonth ago, that you need to cone with
a credible proposal, because in the wake of the Fort Hood

I ncidents there are nenbers that are begi nning to wonder
whet her or not we should keep the current structure.

Senator Gllibrand, you and I did not get to have an
opportunity to talk about the data. | ama data person, and
| amtrying to figure out, it seens |like sonetinmes in our
heari ngs we hear different views on different sets of data.
But | think one of the things we have to do, when | hear
that the conviction rate is lower, | hear that. On the

ot her hand, | hear DAC and | PAD say that the nunber of
prosecutions are higher, the conviction rates lower. So it
seens |ike, under the current structure, one argunent
against noving it fromthe command is that nore go to court
martial than the DAC-| PAD woul d expect. And if you have got
nore goi ng through prosecution, then you would naturally
expect that maybe the conviction rate, or the acquittal rate
woul d be hi gher.

So | hope that as we hear the w tnesses today,
understand that it disgusts nme, so nuch so that 2 years ago
| started -- we do our noninations process for service
acadeny nom nees. About 2 years ago, | said, inspired, in
part, by the concerns that you have raised, that | want a --
this is a joyous occasion. These are young nen and wonen

who want to go to the service academ es. You would
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generally want it to be a joyous occasion, hand themoff a
certificate, and say, "W are going to work hard to get you
appoi nted. "

| have to dedicate about 10 m nutes of that segment now
-- 1, at ny request -- to tal k about sexual assault, and to
make all those young people who are about to go into the
acadeny understand that | amwatching them and | have high
expectations. It is a shame that an otherw se joyous
cerenony with these young nen and wonen and their parents
has to resort to that, but that is another step towards
preventi on.

| want to nake progress, but | want it to be sonething
that is not the 227th bill that has gone through Congress on
prosecution that does not ultimtely address prevention. |
want it to be sonmething that we feel |ike can be inplenented
and bring as many people to justice as possible who are
guilty, or at |east accused of being responsible for sexual
assaul t.

So | look forward to working with you. | want to take
all of this data, because as | do ny honework, | hear people
-- it is like you have got the debaters in separate room
and not com ng together to make sure that whatever policy we
nove forward with is actually driven towards hol ding nore
peopl e accountable, but | also hope that we have a treatnent

for nore neani ngful prevention efforts, and also after an

www.trustpoint.one 800.FOR.DEPO
Alders On. www.al dersonreporting.com (800.367.3376)



11

1 assaul t, care.

2 So thank you for holding this hearing, and w thout

3 objection | wuld Iike to submt ny formal statenent for the
4 record.

5 [ The prepared statenent of Senator Tillis follows:]
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Senator Gllibrand: WelIl, thank you very nuch, M.
Ranki ng Menber, and | would just respond with two points.
The reason why | think this legislative idea is so inportant
I s because a | ot of rapists and sexual assaulters are
recidivists. So if you want to prevent nore sexual assault,
put nore recidivists in jail, so it is a neasure of
prevention. And two, because | have found that a | ot of --
unfortunately, people mslead on this topic. The rate of
convictions since 2010 -- | amgoing to read it off, going
year by year, from 2010 to 2019 -- rate of conviction in
2010 was 24 percent; 2011, 13 percent; 2012, 14 percent; 17
percent; 16 percent; 15 percent; 9 percent; 8 percent; 7
percent. W are at 7 percent. Raw nunbers, in 2019 we
convicted 264 cases. |In 2014, we convicted 433 cases.

So these nunbers really are not going in the right
direction, and so | would not want you to be m sled by any
data that is incorrect.

Senator Tillis: WlIl, and | amstipulating, what | am
trying to do is figure out naybe people are tal king past the
nunbers to nunbers that are nore favorable or |ess
favorable. Wat | amhoping to get to is something that as
we pass these bills we can actually start neasuring, on a
consi stent basis, the progress that we are making. W are
not maki ng progress.

But | just also want to say, | heard you say that it is

800.FOR.DEPO
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an epidemc in the mlitary. But it is fair to say with the
same cohorts in society it is even wirse than that. | do
not what you call beyond an epidem c, but | do not want the
young nmen and wonen who are considering going into the
mlitary to think it is a nore dangerous environnent, say
the service academ es, than what they are going to find in
any private institution across this country. | think it is
very inportant to point that out. It is not unique to our
men and wonen in mlitary, and it is even worse for their
cohorts in private institutions.

Senator Gllibrand: Thank you. | would now like to

turn to the first panel. You can each introduce yoursel ves.

13
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STATEMENT OF NATALI E KHAWAM PRESI DENT AND FOUNDER,
VWHI STLEBLOWER LAW FI RM

Ms. Khawam  Good afternoon, nenbers of the Senate
Armed Services Conmittee, Subconm ttee on Personnel. Thank
you, Senator, Chairwoman Gl 1librand and Senator, Ranking
Menber Tillis for having me here today to testify. Can | --

Senator Gllibrand: You may proceed with your
testinony. Thank you.

Ms. Khawam  Thank you, Chairwoman. M nane is Natalie
Khawam and | am an attorney, and | represent Vanessa
Quillen's famly. M background is | ama graduate of
Georgetown University Law Center, proudly. | have an MBA in
heal th care and a second nmaster's in health care finance. |
am t he foundi ng partner of Wi stleblower Law Firm and Khawam
Ri pka Law Firm

| am here today to speak on behalf of not only Vanessa
Quillen and her famly but all soldiers that are victins of
mlitary sexual assault and harassnent. | agree with you,
Chairman, it is an epidemic. | amnot here to put egg on
our mlitary. Actually, | love our mlitary and | |ove our
country. | aman inmgrant fromwar-torn Lebanon. M
famly are Lebanese Catholic. And the United States of
Anmerica made this our honme. They brought us in. They took
us in. And | have a calling to help serve those who serve.

| represent many nmenbers of the mlitary. Senator

www.trustpoint.one 800.FOR.DEPO
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Tillis, you probably renmenber in your office a year ago with
Sergeant First Class Richard Stayskal, the Green Beret,
hi ghly decorated Green Beret, who is dying of |ung cancer.

| represent many nenbers in the mlitary, on al

I ssues, including mlitary base housing issues. | know what
is going on, | understand what is going on, and | speak here
fromtruth. | amnot a politician; | aman attorney. There

I s such an injustice that has happened to our soldiers. CQur
sol di ers deserve respect. Qur soldiers deserve justice.

W have to do this as a country, not just nenbers of
the mlitary but all people, civilians and all. As you
know, there is no accountability right nowin the mlitary.
| understand a | ot of people have a loyalty to the chain of
command, but it has proven a failure. |t has proved to have
fail ed, and we need i nprovenent.

| am here to support the MIlitary Justice |nprovenent
Act. | amhere to support any kind of inprovenent reformto
the mlitary, so our soldiers have a voice, they have the
rights that we all have, and they have the protections that
t hey deserve.

There needs to be accountability. You know, when | see
t hese headlines and these soldiers are commtting suicide
after being raped or assaulted or hazed, and | get these
phone calls in nmy office fromfamlies asking how | can help

their | oved one, their daughter or their son, that is at

15
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Fort Hood, at Fort Bragg. | sit there and | just think
about how much is going on in our society and how many
peopl e do not get these calls that | get every day, all day.

You know, the reason | have taken this case is an
immgrant, the GQuillen famly are immgrants. | knew t hat
DoD is a very conplicated area, and that they were just
going to be railroaded. They were not going to get answers.
They were not going to get results. And | knew we needed
one thing, and that was |egislation on this matter.

Wien | originally drafted the Sergeant First O ass
Ri chard Stayskal M litary Accountability Act, sexual assault
was part of that bill, and it was renoved. That | anguage
was renoved. So here we are, a year later, asking for
accountability for our soldiers. They deserve to be
protected. They deserve to be free to serve, free from
sexual harassnent and sexual assault. And | amhere to
speak on their behalf, for all those nenbers of the mlitary
that proudly service.

What happened to Vanessa at Fort Hood, a 20-year-old,
beauti ful young |ady, that just wanted to serve our country
proudl y, she was bl udgeoned to death. She was nurdered, a

horrific nurder that should never have happened on the base.

Daytinme -- daytinme -- in the arnory room And there was
cover-up after cover-up, lies after lies. This famly went
t hrough so nmuch, and they are still going through. Look at
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these reports that are comng out. They still do not have
answers.

We need change. W need legislation. | want to talk
about not just legislation. W need |legislation that is
actually going to create results. | speak from experience.
Wien we had Sergeant First C ass Richard Stayskal Mlitary
Medi cal Accountability Act passed |ast year, we still do not
have our nenbers of the mlitary with rights to process
their clains. It is stuck in the DoD s bureaucracy, and
t hat cannot happen. W cannot wait for the DoD to do their
job. You, Menbers of Congress, you need to pass this
| egi slation. You need to do this for us. W look up to
you. We need you. And | ask that you protect these nen and
wonen that serve, |ike they protect us.

| only speak because | know what | amtal king about, as
do you. | know what they are going through, and |I know what
they say to ne. And w thout any kind of inprovenent and
revisions and reform our nenbers of the mlitary are going
to continue to be afraid to join.

Senator Tillis, you were absolutely correct. W do not
want to scare anyone fromjoining. | absolutely agree. But
you al so want to give themthe norale to join. You want
themto say, "Hey, look, it is a better tonorrow for
everyone.”" W are here to help you guys like you are

hel ping us. W are here to protect you |like you are

17
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protecting us. And | speak fromthe heart, as an attorney,
not as a politician.

| thank you nenbers, Congress. | thank you for having
me here today, and | amvery happy to answer any questions
you have.

[ The prepared statenent of Ms. Khawam fol | ows: ]
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1 Senator GIllibrand: Thank you. Ms. Franck?
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STATEMENT OF AMY BRALEY FRANCK, FOUNDER, NEVER ALONE

Ms. Franck: Chairwoman G |librand, Ranki ng Menber
Tillis, and nenbers of the commttee, | thank you for this
opportunity. M nane is Any Braley Franck. | have been
wor king with victins of sexual violence since 2006,
currently enployed as a VictimAdvocate at the 416th Theater
Engi neer Conmmand. | amcurrently being retaliated agai nst
for reporting command for illegally concealing and failing
to report three violent sexual assaults to | aw enforcenent.

| have been on a paid suspension since 20 Novenber
2019, the day after | enmmiled Lieutenant General Charles
Luckey the evidence. | enmiled the evidence to the Chief of
Staff of the Arny, General Janes McConville on 22 Novenber
2019. | also sent the evidence to the Chairman of the Joint
Chiefs of Staff, CGeneral Mark MIley, and DoD SAPRO, Admi ral
Bur khardt and Nate Gal braith.

Thi s evidence mrrors what was docunented in the Fort
Hood report: sexual assaults and violent rapes not reported
to CID or |law enforcenent, there was a retaliation agai nst
victinms and reporters of crines, no case nanagenent group or
attendance for over a year. | have been left in this
suspension after protecting ny victins and reporting the
command for over 16 nonths, conpletely ostracized and
retaliated against.

This evidence was reported to the Ofice of Special
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Counsel and the DoD 1G The Arny's internal 15-6 process
has i npeded justice for ny victins and nyself. This

I nternal investigative process does not allow for
transparency and shoul d be abol i shed.

My whi st | ebl ower conpl aint was due to a 17-year-old
private in the Ganite City, Illinois, Reserve Center, that
was raped, resulting in a broken coll arbone and a broken
arm She had to stand next to her assailant in formation.
The conmmand's illegal 15-6 investigation was docunented in a
Menmor andum for Record. They said it was consensual sex.

For over year, no one assisted her until | was notified
I n June of 2019, but after ny suspension her advocacy ended.
Advocates are continually bl ocked by |ayers of comrand from
protecting their victins. Wen commanders ignored advi ce of
advocat es, we have no recourse. There are no consequences
for conmanders when they violate the | aw, docunented by the
nunber of nurders and nmurders by suicide.

Ni col e Burnham s bri gade commander, Col onel John
Monkford, |eft Nicole in the sane barracks at Canp Casey
wi th her offenders, raped and | ater gang-raped, tortured for
over 82 days before her transfer was executed. Nicole
Bur nham i s dead.

Staff Sergeant Morgan Robinson's first offender is
still serving in the Cklahoma Arny National Guard. Staff

Ser geant Robi nson's report of nine Special Forces soldiers
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pl ayi ng a cover over her head, dragging her out of a tent,
and gang-raping her in Afghanistan has never been

I nvestigated. An outstanding soldier conmtted suicide.
She was not protected.

LaVena Johnson's brutal nurder has never been
i nvestigated. The Arny still states it was a suicide.

Si xteen years later, the toxic culture again exposed in
t he nurder of Vanessa Guillen.

This is not isolated to Fort Hood. Docunented across
all conponents of the mlitary.

Fort Canpbell, April 2020, Never Al one received a phone
call froma soldier that was gang-raped. She was illegally
arrested by CID and deni ed counsel. Her Special Victins
Counsel, they told himthat he was not the right kind of
attorney. My or Ceneral Shadley, Ret., alerted Mjor
General Donna Martin. Nothing was done. Never Al one hel ped
a soldier with suicidal ideations, but she is still fighting
to clear her record.

Fort Bliss, 31 Decenmber 2020. Private First C ass Asia
Brown was found dead. Her offender is identified as an
accused serial rapist, walking free, no pretri al
confinenment. He continued to live in the sanme barracks, on
the sane floor with Asia, and was noved from Echo Conpany
I nt o Headquarters Conpany with his victim until her

untinely death. Asia's |leadership failed to protect her
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after she reported her rape in February of 2020, not June.
Private Richard Holliday is still mssing from Fort

Bliss. Wen victins and Victi m Advocat es speak out about

t he broken process and illegal actions of commanders we face
severe retaliation. Al felony crines -- nurder, rape,
sexual assault, domestic violence -- do not belong with the

chain of command's control to investigate or prosecute.
Kam sha Bl ock's death was deened friendly fire. She was
murdered in a donestic abuse situation.

The abuse of power is real. In Italy, the Provost
Marshal, Lt. Col. M chael Parsons of Arny Garrison, Vicenza,
Italy, filed an espionage charge in an Italian court against
an Arny spouses, Mchela Mrellato, retaliation for exposing
General Harrington resulting in his firing and denoti on.
This retaliation was reported to then Chief of Staff of the
Arny, Ceneral MIlley, and the 1G Nothing was done.

Illegal, internal 15-6 process, ability to redact
I nvestigations. None of us wll ever know the truth or get
justice. Just this week, ny own sexual assault by a two-
star general, still under investigation, was inproperly
rel eased to be weaponi zed agai nst anot her sexual assault
that was assaulted by a full-bird colonel. 1In an unrelated
court martial, the mlitary has no checks and bal ances.

| was raised in the mlitary, and | am a proud nother

of veteran of the Arny. | will not stop until our mlitary
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is safe. Sexual m sconduct is an abuse of power and a force
protection issue. The inability of conmanders to execute
essential command functions of protection is a significant
threat to the United States mlitary's ability to protect
this great nation. Soldiers should never be al one.

Thank you. | yield to any questi ons.

[ The prepared statenent of Ms. Franck foll ows:]
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1 Senator G llibrand: Thank you. Qur next panelist, Ms.

2 Mar sh.
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STATEMENT OF AMY MARSH

Ms. Marsh: Good afternoon, Chairman G I Iibrand,
Ranki ng Menber Tillis, and nenbers of the subconmmttee.
Thanks for inviting ne here today. | appreciate the
opportunity to speak about ny experiences and ny
convictions. | would also |ike to thank ny husband, Bri an,
for supporting nme over these past 2 years of fighting for
justice. | would not be here if it were not for him

| have been a mlitary spouse for al nbst 4 years now,
and i n Decenber of 2018, while we were at our first base,
Travis Air Force Base, | was sexually assaulted by an E-9.
This was a person who shoul d have been the highest exanple
of the Air Force core values, and who ny husband and I
trusted and respected, even viewed as a nentor to ny
husband, a young CGO at the tinme. Instead, this person
betrayed that trust when he sexually assaulted ne after a
unit function. This experience nearly destroyed ne, our
marriage, and it has ruined ny husband's Air Force career.

| kept ny trauma secret for nonths because | had not
yet understood what had happened to ne. Once | understood
this was a sexual assault | was afraid of what would arise
if | said anything at all. After careful reflection of what
reporting this neant for nme and ny famly, | decided to file
an unrestricted report. W initially had hope, because |

I mredi atel y was assi gned an SVC and we had an expedited
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transfer to Davis Monthan Air Force Base, where | could be
near famly.

Al t hough nmy SVC persistently requested feedback from
Travis Legal Ofice as to when they wanted a deadline on ny
deci si on on whether or not to pursue charges, they did not
give an answer until the day of the deadline. | felt
pressured to give a quick response and requested
adm ni strative action instead of a court martial. However,
after giving it nore thought | decided, yes, | did want to

pursue charges. The base conmander, an O 6, denied ny

request. | asked for a video conference with himand was
denied. Instead, | was allotted a 10-m nute phone call,
where | literally cried to himand explained why | needed to

pursue charges. He did not say anything in response and
still denied it.

I medi ately after ny decision of wanting to pursue a
court martial, ny husband was puni shed by his command
because of allegations made agai nst hi m by peopl e who wor ked
directly for the accused. He appeal ed this decision, as
hi gh up the chain as you could go, but it remained on his
record, and his pronotion was del ayed.

To us, all of this felt like retaliation for having
reported the assault and for not backi ng down when the
command di d not prefer charges against the offender. The

only reason ny husband's chain of command knew about the
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all egations that led to himbeing punished is because we
made the decision to file the unrestricted report.

My assailant only received nonjudicial punishnment and
was forced to retire early. The order was issued by the
18th Air Force commander, disregarded at a | ower |evel, and
then had to be reissued. Nowis that ny assailant's only
consequence was a decreased pension in retirenent, but ny
husband's mlitary career is essentially destroyed? The
frustrating part is that everyone in the chain of command
refused to provide ne a response as to why this was, and
t hey have all been up for pronotion since then.

After exhausting the chain of conmand, | filed a
congressional conplaint wwth two separate offices in ny
state. The Air Force gave a consistent, yet victimblam ng
response. The Air Force clained that the chaplain had
encouraged ne to believe the sexual activity was non-
consensual due to intoxication. This is a gross
m scharacterization of the drastically needed help ny
support systemwas giving nme at the tinme, and an insult to
anyone who has ever been assaulted while too incapacitated
to defend thensel ves. But the npost egregious of the Ar
Force's responses, to ny case, was when an Air Force general
had witten that marital difficulties between Brian and ne
woul d, quote, "likely underm ne ny case," end quote. | find

it unfair how the Air Force considers a nmarital disagreenent
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a potential disqualifier when reporting sexual assault.

The Air Force prom ses survivors "Maxi mum Support”
after reporting sexual assault, but that is not what | felt
followi ng ny decision comng forward. At the end of the
day, even though | begged this col onel, he decided two tines
not to prosecute the E-9 who assaulted ne, and it has been
detrinental to ny life and ny husband's career. After it
was all over, we felt the repercussions for reporting had
been worse for us than ny assailant, and the Air Force's
rationale had finally come out, that it was indeed victim
bl am ng.

I f what had happened to ne continues to go unchanged,
survivors will feel reluctant to cone forward for fear that
they too will face retaliation. It pains ne to say this,
but at many points throughout this process | felt it would
have been nmuch better if | just had not reported anything at
all. If the status quo renmai ns unchanged, bad actors w ||
be able to continue their mlitary careers while victins
suffer in silence, and | do not feel any justice or fairness
in the systemthat has failed ne, and | did everything
right.

Because of what we experienced, we have decided not to
continue with the mlitary couple |life that we really did
once cherish. But | do hope that ny testifying here today

shows that we remain committed to hel ping i nprove justice
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1 for survivors, and that it can finally becone safe for
2 survivors to report sexual assault in the mlitary. Thank
3 you.

4 [ The prepared statenent of Ms. Marsh follows:]
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1 Senator GIllibrand: Thank you. Qur |ast speaker, M.

2 Quinton MNair.
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STATEMENT OF QUI NTON McNAI R

M. MNair: Good afternoon Chairwonman G llibrand and
Ranki ng Menber Tillis, survivors, advocates, |adies and
gentl enen of the subcommttee, good afternoon. | ama
retired Arny veteran with over 7 years in the field of
vi cti madvocacy. | currently call Chicago ny hone, where |
own and run a small bakery business and vol unteer at a
nonprofit organi zati on that serves the conmunity.

As a fornmer Sexual Assault Response Coordi nator for the
82ND Conbat Avi ation Brigade, | nmanaged the unit's Sexua
Har assnment, Assault Response and Prevention Program
al ongside ny fellow Victi m Advocates. M prinmary duties
I ncl uded training, case managenent, and providing resources
for over 3,000 soldiers, as well as revolving duties as the
installation on-call SARC, participation in Sexual Assault
Revi ew Boards, and planning for installation events and
awar eness.

Although | amretired | will always consider those that
serve as ny brothers and sisters in arnms, and right now they
face an old eneny that is eating away at the integrity and
the proud history of our arned forces, an eneny who takes
its toll on and off the battlefield and whose wounds scar
deep. This eneny is sexual assault. To fight sexua
assault we nust continue to nmake strides to change the

culture. As a SARC, | was at the front lines of that fight.
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| used SHARP guidelines to create informative and open

di scussi ons about sexual assault. Sol diers responded well
to that and it resulted in a decrease in incidents and an

I ncrease in reporting in my unit. | see support and

awar eness everywhere and we have cone a |ong way from when |
took ny first class as a young soldier. However, | find
this shift ineffective, especially if and when we fail at
accountability.

So what is change w thout accountability? | can recal
SHARP training early in ny career where sol diers were taught
things |i ke never go out alone or to cover your drink so no
one can slip sonething init. W were even passed out rape
whistles. W essentially taught soldiers howto avoid being
assaul ted. The onus or accountability was not on the person
committing the act; it was on the victim

| can see the culture has shifted. W now teach
consent and intervention. But to end sexual assault we have
to do nore than shift; we have to change the culture that
feeds it. To change the culture that feeds it we have to
hol d those that conmt these acts accountable. Changing the
hearts and m nds of every single person who may commit
sexual assault is a difficult task, | would dare say an
| npossi ble task. But we do have the power to hold them
account abl e. People who conmt sexual assault are like

sharks hunting -- you often are not aware of themuntil they
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attack. Through accountability, we can nake the waters so
hostile to the sharks that they are afraid to hunt. On the
ot her hand, |ack of accountability enboldens them Al of
the efforts put into intervention by SARCs and Victim
Advocates around the world are | ost when we fail to hold
peopl e account abl e.

| do not doubt that the prevention of sexual assault
and harassnment is a priority for every |eader in our arned
forces. It is non-negotiable. Every leader is required to
buy into the program yet we continue to see exanpl es where
that priority is not evident. Wat is evident is that there
Is a large gap between the | eaders who care because they are
required to and | eaders who actually care. That gap is
pai nfully obvious every tine a case is purposefully
m shandl ed. That gap is painfully obvious when things
spiral out of control as they did at Fort Hood. And right
there in the mddle of that gap are the |ives and careers of
the soldiers who suffer fromit.

When a sexual assault is reported the first call is
made to CI D who, independent of the unit, starts a crimna
i nvestigation. The findings of that investigation are
turned over to the unit for adjudication. Wile nost
commanders and their |egal team handl e cases with integrity,
the response is not uniformacross the board. | believe

this has been a point of failure far too many tines. The
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effects of a m shandl ed case are far reaching, and the
damage is irreparable. Maybe it is tine to try sonething
new. Perhaps the answer to restoring the faith of our
servi cenmren and wonen in the SHARP and SAPR prograns is to
handl e t he adj udi cation the sanme way as the investigation,
by an entity outside of the unit where the incident
occurred.

Sexual assault and harassnment are issues that span
m ssi on and personnel readiness, unit cohesion, battlefield
ef fectiveness, and nany other areas. |n conbat, | have to
be able to trust ny |eaders and fellow soldiers with ny
life. That trust wthers or dissipates altogether when |
can no longer trust those sane people to protect ne at hone.

| dedicated 24 years of ny life in service to this
country and its values. | amvery enbarrassed that the U S
mlitary, where the best of the nation call honme, has a
problemw th protecting its wonmen and nen. How do |
encourage others to nake the sane sacrifice | nade when |
cannot guarantee their safety, not fromforeign enemes, but
their | eaders and fell ow servicenenbers. | have two
daughters, ages 20 and 23. Their nanmes are Destiny and
Tiana. They are extrenely proud of ny service, and at one
time both considered followng in nmy footsteps. Sadly, |
di scouraged them because despite the honor of wearing the

uniformand all of the benefits that cone along with
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1 serving, there is no honor in going to conbat and com ng
2 hone to be assaulted by the sane peopl e you fought beside.
3 | have seen first-hand, no benefit is enough to heal the
4 enotional scarring that cones with that.

5 Thank you for your tine and the opportunity to share ny
6 thoughts and experiences. | sincerely hope that this

7 commttee can work together to find the change that is

8 needed to resolve this issue.

9 [ The prepared statenent of M. MNair follows:]
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Senator GIllibrand: Thank you very much. Thank you to
all the witnesses for your profound testinony.

I would like to ask a couple of questions. M. Khawam
you have represented victins of crinme in the mlitary across
a long period of tine and also in different circunstances.
As their representative, what can you tell us about their
faith in reporting crinmes to their commander and having the
chain of command nmake the deci si on about whether a case
shoul d be brought to trial?

Ms. Khawam  Thank you for your question, Senator,

Chai rwoman. The victins that | speak to on a daily basis
tell me how fearful, |ike Vanessa was, to report the crine
that they have experienced. They are challenged by the
seniority. You know, statistics show -- and Senator Tillis
| i kes to hear -- the nore younger that they are, the nore
likely they are to be a victimof sexual harassnent and
assault. And because it is still within the chain of
command you have a bias with sonebody that you are put in a
nore senior position with. So the perpetrator is usually
going to be sonebody that has better, nore approachabl e
relationship with the command than the young specialist |ike
Vanessa Cuill en.

So reporting has three issues: (a) WII | be believed?
(b) Am 1 betraying ny brother, or sister, whonever is the

assailant? (c) Wiy are you reporting this? Are you sure
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t hi s happened? Wre there any witnesses? Suck it up,
buttercup, those kinds of responses. And worst of all, they
know the retaliation that goes with it for reporting al one.
The reporting itself becones its own aninmal. You becone a
victim-- you becone re-victimzed as a victim because now
you are put through this channel of questions, doubt,
character assassination. You know, you heard it fromthe

ot her wi tnesses here.

So the way that right now the systemis set up,
obviously we all know it has proven to be a failure. The
need to take sexual assault out of the chain of command is a
necessary and inportant step to give sone kind of assurance
to our victins and our soldiers. The norale is really |ow
ri ght now, and we need to change that norale for our
victins, and for our soldiers, in general, giving thema
voi ce and believing them and letting the system an
i ndependent system take place, not through the chain of
conmmand.

Senator Gllibrand: | appreciate that Vanessa's famly
Is here. Could you talk a little bit about what the climte
was |ike at Fort Hood, what Vanessa told you, what you know
of that clinmate? Wre her statenents to you, or to her
famly different than what the Fort Hood report just cane
out with?

Ms. Khawam Yes. Wen | was retained by the CGuillen
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famly Vanessa was nmissing at the time. W did not know
where she was, and | cane in to help find Vanessa.
Unfortunately, as we all know, she was nurdered. But here
statenents to her famly and her friends, and, actually, her
fellow soldiers, were that she was bei ng sexually harassed,
she did not |like the way they were talking to her, they were
saying very inappropriate, vulgar statenents, and this was
several of her fellow soldiers, sergeants, that did this to
her .

And, unfortunately, her concerns were, as she told her
famly, ny clients, that she was afraid to say anything
because she was afraid they woul d not believe her and that
she would just try to fix it or handle it herself. You
know, we saw what happened when she tried to handle it
hersel f. She was bl udgeoned to deat h.

So | do not know if this systemreally works when
sonmebody is either going to be assaulted and keep it to
t hensel ves or they report it, or as she said, she was going
to report it and the assailant did not want her reporting.
He killed her. O the other victins' famlies that | speak
to, they kill thensel ves because they do not know what to
do, and they do not want to be, as you heard, re-victimzed
by the system

Senator G llibrand: Thank you. M. MNair, thank you

for your testinony today. In your witten testinony and
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your oral testinony you discussed the difference between
actual buy-in frommlitary |l eaders versus forced buy-in.
Can you explain for the nenbers here what you nean by that
and why it is inportant in conbatting sexual assault?

M. MNair: So when | speak of forced buy-in or
required buy-in it is witten in every doctrine that we have
that there is a zero tolerance for sexual assault in the
mlitary. W hear it all the tinme. W hear at these
hearing that there is a zero tolerance for sexual assault.
There is not a single commander or |eader in any branch that
will not say, "Hey, this is not a top priority for ne." But
If that is true, then why do we continue to have situations
| i ke what happened at Fort Hood? Wiy do we keep conti nui ng
to have m shandling of cases?

So it is extrenely inportant that we find | eaders who
have that actual buy-in, who buy into the program because
they actually care about their soldiers, they care about the
wel | - bei ng of the wonen and nen in the arned forces, versus
the | eaders who say, "Hey, | care about this because | am
required to."

Senator Gllibrand: Senator Tillis.

Senator Tillis: Thank you, Chairwoman G I |ibrand. M.
Mar sh, when you reported sexual assault can you give ne any
| dea of the support that you got, just recovering fromthe

traum?
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Ms. Marsh: Yes. Thank you for the question. | did
receive help froma Victi mAdvocate, when we were still at
Travis, as well as an SVC, and then we noved to Davi s
Mont han and | received support froma victimadvocate
tenporary there as well, as well as an SVC, Special Victins'
Counsel. She was ny | awer, essentially. But | did receive
support fromthem The commander did check in on nme once,
but not since then.

Senator Tillis: You nmentioned that your husband's
pronotion was del ayed. Over what period of tine did that
occur? Has been subject to any other pronotions since then?
He is still active?

Ms. Marsh: Yeah, he is still active duty, yes, sir.
Yes, his pronotion, he was supposed to be pronpted in June
of 2020, and it was delayed, and it still is delayed.

Senator Tillis: M. Khawam thank you for advocating
for veterans and the tinme you took in ny office. As | am
trying to sort this out to nake sure that we are naking
positive progress on priorities that each of those w tnesses
have expressed an interest in, are you aware of other
jurisdictions that have made this change, and | amtal ki ng
about side of the United States. Again, | amtrying to get
ny head around the data, to nmake sure we have a positive
out cone, but | have heard reports from Canada sayi ng that

they are having problenms nowwith their transition. | think
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it was Australia as well.

Are you famliar with studies that just support doing
this has a best practice or an exanple where the policy has
been changed, it has been executed, and produced the results
that we all want?

Ms. Khawam  Senator, | studied the different mlitary
systens of our allies, such as Canada and the UK, and | have
seen that the way that they have handled their mlitary,
their mlitary do have, for exanple, in the United States we
have the Feres Doctrine. They do not have the Feres
Doctrine or anything |li ke that overseas. Qite the
opposite. In Canada, for exanple, you know, it is a
soci alized health care system and in their systemit is
harder, as a civilian, or | should say the bar is higher to
pursue a nedical mal practice claim yet it is a lower bar if
you are in the mlitary to pursue a nedical mal practice
claim Quite the opposite in the United States.

So you see that overseas, and our allies especially,
the way that they provide justice and rights to their
mlitary a lot nore than we do for our mlitary in the
United States.

Senator Tillis: M. MNair, | nentioned in nmy opening
comrents that nenbers of the DoD, either service secretaries
or various people in different I evels of the chain of

command wi || uses data that says we prosecute nore,
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therefore, our conviction rate is |ower. Wat kind of
I nsight can you give ne to say that is a red herring?

M. MNair: Well, when you | ook at situations where
you have | ess people reporting but you have |ess
prosecutions out of those reports, and it skews the nunbers,
you cannot really say that, you know, we are doing nore
t here.

There is always the question of, in nmy unit, are we
reduci ng nunbers of actual sexual assaults or are we
reduci ng nunbers of reports? So one thing you do have to
consider is, has the chain of command or has the environnent
becone so toxic that | ess people are willing to report, or
are we doi ng enough now that it beconmes so great that |ess
sexual assaults are happening? And there is no way to
really determne that unless you talk to the people that are
on the ground. You have to talk to the | ocal SARCs and the
Victi m Advocates who are actually out there in the unit with
the soldiers to figure that out.

Senator Tillis: Thank you. Thank you, Madam Chair.

Senator G llibrand: Thank you, Senator Tillis.

Senat or Hirono from Wbex.

Senator H rono: Thank you, Madam Chair. So, Madam
Chair, | want to thank you for the persistence of your
advocacy in dealing wwth the issue of sexual assault,

harassnment, and retaliation in the mlitary, and in that I
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have been proud to join you. The scourge of sexua
harassnment and assault has been since, as you said, tine
imrenorial. The mlitary keeps trying to nake inprovenents,
but we do not see inprovenents. So here we are with yet
anot her 90-day comm ssion to cone up with sonme suggesti ons.
And | do think that some of the previous 90-day
conmm ssi oners made suggestions, and, in fact, | think one of
your panelists will talk about her GAO report, which
contai ns yet nore suggestions.

So this continues to be a huge problem | think what
some of you may have nentioned is the context in which we
are operating is that sexual harassnent and assault is
really an issue that is a scourge in the wider community,
not just in the mlitary community. So do any of you have
any thoughts about what we can do, froma cul tural
standpoint? Let's just talk about the culture in the
mlitary. How do we change in the culture in the mlitary
so that the scourge is not only to be prevented but to be
prosecuted, and basically to have people in the mlitary
recogni ze that they have to change their attitudes about
sexual assault? Do you have any suggestions on how we can
do that in the mlitary? Any of the panelists.

M. Fidell: Yes. Yes, Senator Hrono. | believe that
we have got to continue to have these open conversations in

the training environnent. The training needs to be changed.
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W have to have senior | eaders be accountable to be engaged
with that training, that the Special Victinms' Counsels and
the Victim Advocates need to be in their own command so that
t hey could not be harnmed when they are fiercely advocating
for their clients. That is a sinple nove, to mrror us |like
CID. That way we cannot be encapsul at ed.

And | think it is also inportant to point out, and all
the Gold Star nothers that | talk to, is that when their
children, their soldiers were deployed or out of the country
and bei ng sexual ly assaul ted, they have no bug-out plan.
They cannot just go to a Rape Crisis Center when they are in
Af ghani stan. They are not |like a college student. They
cannot say, "Mom and Dad, cone get ne," you know. Stacey
Bur nham her daughter, for 82 days she said, "Mom just stop
asking nme. Nobody can help nme get out of here. Just stop
aski ng, Mom"

So if they | eave without perm ssion they are AWOL, SO
they are not |ike college students. They can be prosecuted
if they just |eave, to nake thensel ves safe. Asia G aham
received her Article 15 for getting an apartnent off-post.
So we have got to change and get sone transparency, because
wi t hout transparency we cannot have cul ture change. Thank
you.

Senator Hrono: | did ask all the panelists, but I am

running out of tinme, and | assune that your comments woul d
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be simlar in ternms of the steadfastness with which we have
to pursue the kinds of changes that we need to pursue.
| do have one question for Natalie Khawam You are the

attorney for the Guillen famly. So are you famliar with

the I Am Vanessa Act that | will be reintroducing this
Congr ess?
Ms. Khawam Yes, | am Senator. Thank you so nuch for

an extraordinary bill.

Senator H rono: So one of the provisions here, and |
would like to ask Ms. Marsh because you are a survivor, and
your husband's career was al so very nuch detrinental ly
| npacted by your comng forward. Do you have any capacity
to file aclaimin civilian court to pursue your redress?

Ms. Marsh: That | amnot quite sure of the answer to
t hat one.

Dr. Houtrow. Ms. Khawam do you know? Ri ght now,
because of the Feres Act, active-duty people, personnel are
prevented from pursuing their clainms in civil court, outside
of the mlitary. 1Isn't that right?

Ms. Khawam Was that for ne, Senator?

Senat or Hirono: Yeah.

Ms. Khawam  Senator, | wanted to answer your question.
Ms. Franck gave a great answer, but | amgoing to tell you
what | see the differences between, as they say, the

civilian world versus the mlitary. And this answer is to
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Senator Tillis'" -- or this is to Senator Tillis' statenent
earlier, which is, you know, you have sexual harassnent,
this is aculture not just inthe mlitary world but it also
exists in the civilian world. Absolutely correct.

But the difference is in the civilian world soneone
| i ke Harvey Weinstein, who sexually assaults or harasses one
of enpl oyees or such, underlings, wll be sued, will have to
answer. They do not have to go through Harvey to get
justice. They go through an outside organization, such as
t he EECC or such.

In the mlitary, they do not have that option. They
have to go through the conmmand. So it is an internal
conflict on so many levels, and it is a biased system and
that is why we have the problens we have.

Secondly, the Feres Doctrine bars our mlitary nenbers
from being able to pursue a claimor have retribution,

I ndemi fication, that we all have as civilians. So we need
to, as we did with the Richard Stayskal MIlitary Medi cal
Accountability act, where we made a narrow exception to the
Feres Doctrine, we need to do the sane, provide the sane
rights to our victinms of sexual assault and sexual

har assnent .

Senator Hrono: | agree with you, and that is one of
the provisions of the I am Vanessa Guillen Act, and | think

we need to enable victins of sexual assault and harassnent
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to be able to pursue clains outside of the mlitary and
process. Thank you very mnuch.

Ms. Khawam  Thank you, Senator.

Senator Gl librand: Thank you, Senator. Senator
Haw ey.

Senator Hawl ey: Thank you, Madam Chair, and thanks to
all of the witnesses for being here. And | want to say
especially thank you, Ms. Marsh, for being here and being
wlling to tell your story. | know that that is not easy.

M. MNair, could | begin with you? You were a Sexual
Assault Response Coordinator. In that capacity, which
prograns did the victins who you worked with find nost
hel pful ?

M. MNair: So | have seen it tine and again, at the
heari ngs, where we tal ked about the Special Victins'
Counsel. Once that was finally enacted and when it worked
as it should, it was one of the best things we had going.
We often had issues of getting a Special Victins' Counsel in
a tinely manner, because they just were not available. W
had so many cases going on at Fort Bragg and such a small
pool to pull from there were tinmes we had to borrow from
ot her wunits.

Also the ability to forego the mlitary all at once and
visit places like the Rape Crisis Center for help. | have

had sol di ers who would cone, and they did not want to have
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anything to do with the chain of comrand, but they stil
wanted that help so they could get back into the fight. So
our relationship with outside resources like the Rape Crisis
Center in Fayetteville was a great asset to our soldiers.

Senator Hawl ey: So just on the Special Victins'
Counsel , you found that, the victins you worked with found
that particularly, that program and those resources,
particularly helpful. 1Is that fair to say?

M. MNair: Yes, sir.

Senator Hawl ey: But you said just a second ago that
you had, in a nunber of circunstances, difficulty in getting
a tinely assignnent of the counsel, you said sonetines just
because there were not enough of them \Wre there other

t hi ngs, other logjans that created | ack of access to these

counsel s?

M. MNair: It has been about 2 years since | retired
so | would have to sit down and try to recall. But there
wer e nunerous roadblocks that |, as a SARC, and ny team as

VictimAdvocates, would try to work around. Sonetines it
took a while to get themthe nental health that they need,
because, once again, overwhelnmed with, you know, the nunber
of survivors who needed sonme kind of nental health
counseling. And sonetines their appointnments woul d be weeks
or nonths out.

Senator Hawl ey: Ww. Yeah, that is incredible. From
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your point of view, M. MNair, what are the npst inportant
t hi ngs that Congress or the Departnment of Defense could do
to strengthen the prevention of mlitary sexual assault?

M. MNair: So the skills that Victim Advocates and
SARCs devel op, they develop over tinme. The |onger a person
does that job, the better they are at the job. M best
asset as a fresh sergeant first class stepping into the job
was my Victim Advocate, who had been doing the job for 3, 4
years already. So the problemis we train them we give
themthis experience to speak in, we give themthese tools
and assets, and in 2 years nost likely that servicenenber
PCS' s and goes sonewhere else. So you have to start that
cycle, that relationship again.

So with our retention in the mlitary, we nade
retention its own MOS. Recruiters are their own MOS. They
get to build upon those skills, and they take those skills
wth themto the next unit. | feel |ike we should probably
do the sane thing when it cones to Victim Advocates and
SARCs. So once we give themthat experience and that skil
set they need, even if they go to another unit, now that
unit can benefit fromthe same thing.

Senator Hawl ey: That is really helpful. Thank you.

Ms. Marsh, let ne just, inthe little bit of tinme |
have | eft here, let nme just ask you, in your own case, in

your experience, would it have nmade, do you think, a big
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difference to have had the decision whether or not to nove
forward wth a prosecution be vested sonewhere ot her than
the unit commander? | nean, do you think that that -- and
say if you know or say if you do not know, but | would just
be curious what your own experience is there.

Ms. Marsh: | do believe that would be -- yes,
bel i eve that woul d have been beneficial.

Senator Hawl ey: And can you give ne a sense of why
that is? | nean, based on what you have been through, why
does it seemlike that woul d have hel ped?

Ms. Marsh: W could possibly still decide to nmake an
Air Force career. Yeah, we would have probably still stayed
in the Air Force if that woul d have happened.

Senat or Hawl ey: Very good. Thank you for your
testinmony. Thanks all of you for being here. Thank you,
Madam Chai r .

Senator Gl librand: Just checking that Senator Warren
I's not on Webex. Ckay.

Let's transition to the second panel. Thank you so
much for your testinony. |If there are any further questions
fromany Senators they can subnmit it to the w tnesses, and
they can provide it in witing. Your testinony truly
matters, and | amvery grateful for the tinme you took, and
the wllingness to share such difficult issues with all of

us. Thank you.
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[ Pause. ]

Senator Gllibrand: W wll now transition to the
second panel. W will hear fromour governnment w tness, M.
Brenda Farrell, the Director, Defense Capabilities and

Managenent, Governnent Accountability Ofice. M. Farrell,

you can start your testinony.
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STATEMENT OF BRENDA S. FARRELL, DI RECTOR, DEFENSE

CAPABI LI TI ES AND MANAGEMENT, GOVERNMENT ACCOUNTABI LI TY

OFFI CE
Ms. Farrell: Thank you. Mdam Chai rwoman, Ranking
Menmber Tillis, menbers of the subcomm ttee, thank you for

the opportunity to discuss issues related to congressional
oversi ght for prevention of and response to sexual assault
incidents in DoD. As you know, sexual assault is a heinous
crime that contradicts the core values that DoD expects
their servicenenbers to follow, such as treating their

fell ow servicenenbers with dignity and respect.

Si nce 2004, Congress has continually taken steps to
address sexual assault in the mlitary. GAO has issued
numer ous reports on DoD s prevention of and response to
sexual assault and have made over 100 reconmendati ons.
Despi te sustai ned congressi onal oversight and DoD acti ons,
reports of sexual assault in the mlitary continues to rise,
totaling approximately 6,200 in fiscal year 2018.

My witten statenent is based on ongoi ng work
| denti fying, anong other things, the statutory requirenents
related to sexual assault prevention and response in the
mlitary, contained in the National Defense Authorization
Acts fromfiscal years 2004 through 2019, and our prior work
in the area. | will briefly summarize ny witten statenent

that is presented in tw parts.
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The first part of my statenment describes the statutory
requi rements concerning sexual assault that were contained
i n the NDAAs from 2004 through 2019. W found that Congress
enacted 249 statutory requirenents related to sexual assault
prevention and response to assist DoDin its efforts in this
area. Most of these requirenents are still in force.

These statutory requirenents covered a nunber of
different activities. Sonme exanples are that NDAA, for
2007, required annual reports on sexual assaults at the
mlitary academes and within the arned forces to aid with
oversight. The NDAA for 2011, required the establishnment of
training and certification programfor Sexual Assault
Response Coordi nators and Victi m Advocates. The NDAA for
2012, required that the Director of the Sexual Assault,
Prevention, and Response Ofice be at the general or flag
officer level or senior executive service |level. O her
requi rements have concerned the devel opnent of conprehensive
policies and procedures.

Al t hough the requirenents cover a w de range of
activities, we found that they generally related to two
broad categories. First, victimassistance and advocacy,
and second, managenent and oversight. These two categories
cover 70 percent of the requirenents. A snaller percentage
of requirenents, 9 percent, were related to prevention

efforts.
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The second part of ny statenent di scusses whether there
are areas where DoD can provide further focus to address
sexual assault. \Wile DoD has taken a nunber of
consi derabl e steps to address sexual assault, GAO s prior
wor k has shown that there are areas in which DoD can focus
to further the issues. Wth the exception of sone nore
recent initiatives, DoD s efforts have been | argely focused
on responding to, rather than preventing, incidents of
sexual assault.

For exanple, we found that the Department had not fully
devel oped performance nmeasures to assess the effectiveness
of its sexual assault prevention efforts and nake changes
when needed and recomended that it do so. Recent DoD
efforts in this area, in addition to congressional oversight
and i npl enentati on of prior recomendations, could help DoD
reduce the incidence of sexual assault. F

Further, additional actions are needed to strengthen
DoD' s efforts to address the needs of nmal e servi cenenber
victinms who have been sexually assaulted, and the needs of
DoD s workforce of nearly 900,000 civilian enpl oyees. For
exanpl e, GAO found that DoD was not tracking all reported
wor k-rel at ed sexual assaults involving civilian enpl oyees,
and recommended that it issue guidance to help ensure nore
conpr ehensi ve tracking.

In sunmary, greater focus on preventing sexual assault
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incidents for all of DoD workforce, mlitary and civilian,
regardl ess of gender, could help reduce the nunber of
I ncidents in the Departnent.

Madam Chai rwoman, that concludes ny sunmary, and |
woul d be pleased to take questions when you are ready.

[ The prepared statenment of Ms. Farrell follows:]
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Senator G Illibrand: Thank you so nuch for your
testinony and thank you for your work.

As you noted in your statenent, despite sustained
attention on the issue of sexual assault in the mlitary by
bot h Congress and the DoD, reports of sexual assault have
continued to rise over the past decade. The Fort Hood
| ndependent Review Comm ttee report, issued in Novenber
2020, found that inplenentation of sexual assault prevention
response efforts at the installation was ineffective, and
that the Arnmy's Sexual Harassnent Assault Response and
Prevention, SHARP, programis structurally fl awed.

Wiy are current efforts to prevent and respond to
sexual assault in the mlitary falling short, and how can
DoD take nore effective approach?

Ms. Farrell: W are continuing to nonitor the actions
that DoD is taking in response to the Fort Hood
recomrendations. | note that in the Fort Hood
I nvestigation, accountability and | eadership were
hi ghl i ghted as i ssues of concern. W know that commanders
play an inportant role with clinmate assessnents, and we have
previ ously reconmended that there be a nmechanismto track
t he commanders' conpliance with conducting the clinmate
assessnent surveys. This has been a I ongstandi ng issue.
There have been other actions taken to try to encourage

commanders to use this tool.
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But this is very inportant, because conmanders can
i nfluence a unit or an installation, and they can encourage,
by supporting and pronoting and enforcing the policies and
the prograns of the Sexual Assault Prevention and Response.

So that is definitely one recommendation related to the
climate environnent, as well as | eadership that crosses with
what the Fort Hood investigation found.

Senator G llibrand: So why, in your opinion, are
conmanders not doing that, since they prom sed to do that
for the last 10 years we have been focused on this?

Ms. Farrell: W have found that, as | said, when we
did our site visits at mlitary installations years ago,
some commanders did not conduct the surveys. It was not a
priority. W nade that recommendati on and we have been
tracking it. W note that it has been picked up as a
statutory requirenent. This is sonething that could aid
commanders in assessing the climate that they inherit.

As to why they are not doing it, | would have to say at
this tinme we do not have any information that is nore
avail abl e to answer that question.

Senator G llibrand: You noted in your statenent that
since 2004, Congress enacted 249 statutory requirenents
rel ated sexual assault, prevention, and response in the
mlitary. Further, GAO has nade over 100 rel ated

recommendati ons to DoD, dozens of which remain open. Wat

800.FOR.DEPO

www.trustpoint.one
Alders On. www.al dersonreporting.com (800.367.3376)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

el se shoul d DoD be doing to prevent and response to sexual
assault, and the full continuum of unwanted sexual

behavi ors? Despite all of these changes, we have actually
seen no change in DoD s ability to actually prevent sexual
assault. What authorities does DoD need that we have not
al ready given then?

Ms. Farrell: W would like to see DoD i nplenent the
recommendati ons from our 2015 report to further devel op
their prevention strategy. In 2015, DoD decided to use a
nodel that was evi dence-based, fromthe Centers for D sease
Control, to develop a prevention strategy, and we assess
that strategy with CDC s criteria.

We found that DoD had taken steps to do what the nodel
suggest, identify the domains that servicenenbers are in,
and that, CDC had noted, is individual relationships as well
as the society. DoD added two domai ns that servicenenbers
are in that are unique to the DoD environnent, that being
the mlitary community and | eadership. DoD did follow
t hrough with sone of the risk protective factors. The CDC
recomends that risk factors be aligned with each domain.
DoD aligned risk factors for the three that CDC had
recommended, but for the two domains that they the nost
control over, the mlitary community and | eadership, they
did not align what those risk factors are.

For the protective factors, they did not align those
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protective factors with the domain. They did identify the
protective factors, but it was collective. |f DoD woul d
follow through and align the risk and protective factors,
the research that the CDC has done shows that then the
agency could take steps to mtigate the risk factors or
enhance the protective factors, thus reducing the incidence
of sexual assault.

Senator GIllibrand: You said these recommendati ons
were made in 20167

Ms. Farrell: In 2015.

Senator Gllibrand: In 2015. So we have had 6 years
to begin to think about actually doing the prevention that
you recomended after doing a thorough review. So again, it
I's not that we have not given themideas on prevention. It
Is that they will not inplenent the i deas on prevention that
the GAO in fact, gave them

Senator Tillis.

Senator Tillis: | amgoing to defer to Senator
Tuberville and cone after Senator Hirono, who | believe is
still online.

Senator G llibrand: Thank you.

Senator Tuberville: Thank you very much, Senat or
G llibrand. Thank you for your hard work on this very
i nportant matter. Thank you, Ms. Farrell. Thank you for

bei ng here.
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1 | think we can all agree on two things. Sexual assault
2 and harassnment are unacceptable. | have been coaching al

3 ny life and dealt wwth a lot of it, and it is an ugly part
4 of our society. W have got to do everything we can to get
5 ridof it inour mlitary.

6 Ms. Farrell, there seens to be a view that the

7 Departnent of Defense does not care about sexual assault.

8 In your many engagenents with the Departnent personnel and
9 servicenenbers on sexual assault, do you get a sense that
10 the issue is not inportant to thenf

11 Ms. Farrell: W think that there are a nunber of

12 actions that Congress has enacted through law, as well as
13 GAO has recommended, that DoD can nove forward with, and it
14 is beyond a roadmap, because this is growng. There are so
15 many roads and so many avenues that they need to address.
16 We have seen | eadership in DoD on this issue. | have
17 nmet with the Director of the Sexual Assault and Prevention
18 Ofice, whichis, as | noted in nmy opening, is usually at a
19 general officer level. 1t used to be at a GS-15 level. |
20 think when that was raised to the general officer or flag
21 officer level that gave a voice to the senior | eadership.
22 W want to see, though, nore put in place in terns of
23 the framework with netrics, so that when the | eadership

24  changes over there is a framework in place, regardl ess of

25 what happens with the | eadership, they can nake sure that
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not only the victins are being tended to, but the incidents
of sexual assault are being prevented.

Senat or Tuberville: Yeah, when | eadership changes
soneti nmes you have problens. People have different views.
In your view, has the DoD been lying or attenpted to m sl ead
Congress about taking this matter seriously? Do you believe
t hat ?

Ms. Farrell: W have a good relationship with the
SAPRO office. They have been, overall, very cooperative in
respondi ng to our requests for information. As noted, we
have an ongoi ng revi ew that have had to collect a trenendous
anmount of information fromthe Departnent, and they have
been very cooperative.

As far sexual assault the |eadership goes, the
| eadership is key for prevention. That is one of the areas,
when we were analyzing the requirenents, that we | ooked for.
W | ooked for | eadership for prevention, we | ooked for the
climate for prevention, and we | ooked for education and
training. So the |eadership does start at the top, and we
have seen, wth the current SecDef sone increased focus on
prevention, and that |eadership goes all the way down the
chai n of conmand.

Senat or Tuberville: Do you feel good about that, the
| eadershi p and what they are doing? Wen we have changes do

they usually step to the front on this, or do they take a
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long time to look into matters? You know, again, | have
been in situations before where sonetines people | et other
peopl e nake deci si ons, and sonebody has got to start making
a decision on this. And sonetines |eaders do not step up
front and do that. And it |ooks like, to me, our mlitary
shoul d be full |eaders to nmake decisions on this, to stop
this.

So | know everybody gets frustrated. | ama mlitary
brat. M dad was in mlitary all his life. He died on
active duty and saw sone of this. And this was years and
years ago. And so sooner or |ater sonebody has got to find
an answer to this, and it has got to start at the top. Qur
| eadershi p has to nmake deci sions, and nake deci sions and
make sure that our nen and wonen are safe.

Thank you very nmuch. Thank you, Chairman.

Senator Gllibrand: Senator Tillis -- oh, Senator
H rono via Webex.

Senator H rono: Hello? Gkay. Thank you, Madam Chair.

Thank you, Ms. Farrell.

| note that you referred to a 2015 GAO report, and it
appears that there were aspects of the recomrendati ons that
were not followed. And | was very curious about the fact
t hat DoD was supposed to assign risk factor alignnment with
each domain, and | think you said that the two domai ns,

mlitary community and | eadership, these two domains risk
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factors were not identified? Wy not? Those seemto be
really big areas where the risk factors should have been
I dentified, wouldn't you say?

Ms. Farrell: Yes, that is key in order for themto
conplete their plan for prevention. DoD issued another
prevention strategy in April of 2019. W have revi ewed that
strategy to see what it says about risk and protective
factors, and it is silent. It does not repeat the
i nformation that was there before, and it does not expand
upon the informtion.

W have had conversations with DoD about the risk and
protective factors. W do note that they are including
guestions in their climte surveys about the risk and
protective factors, but it is not clear to us howthat is
going to be integrated with their preventive strategy. So
this is an area that we continue to nonitor and have
conversations with DoD to see how they are going to foll ow
t hrough on this particul ar aspect.

Senator Hrono: So are these climte assessnents,
climate surveys routinely done, and what kinds of questions
are asked? Are there very specific questions as to whether
anyone has ever been a victimof a sexual harassnent or
sexual assault or retaliation? Are there those kinds of
specific questions in the clinmate assessnents?

Ms. Farrell: There are standard questions that are
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asked in the climate surveys, regardl ess of where the
commander is. The commander, | think, does have the
opportunity to have additional questions if they wsh. It
is ny understanding that there are sone questions on sexua
assault currently in the climte survey.

Senator Hrono: Are they standard? Are these climte
surveys standard throughout the mlitary, and the kind of
guestions that we are tal king about that need to be asked?

Ms. Farrell: Yes. There are a standard set of
guestions that are used to survey the personnel at a
particul ar | ocation.

Senator H rono: No, but there are actually standard
sexual assault kinds of questions?

Ms. Farrell: Yes.

Senator Hrono: And then they are supposed to get this
and then do sonething about it, based on the responses that
t hey get.

So going back to the risk factor alignnent. | do not
understand. Can you describe to nme how a risk factor
alignment would work for the | eadership domain, if | am
phrasing that correctly?

Ms. Farrell: Sure. The two domains for which we have
not seen risk factors, the mlitary comunity and the
| eadership -- | will give you an exanple of the mlitary

community first. This is sonmething that would be unique to
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DoD, the active conponent versus the reserve conponent. So
it is what are particular risk factors that are unique to
the active versus the reserve conponent. There could be
risk factors also for communities, such as the pil ot
communi ty versus the nedical community.

For | eadership, the risk factors could be, again, at
different |levels of command | eadership. There is nore
deci si on-maki ng or that the comrander is responsible for.
But these are factors that GAO woul d not determ ne for DoD,
t hat DoD shoul d determ ne.

It is interesting. DoD did identify the mlitary
community as well as |eadership as donains that they needed
risk factors for, but they have not followed through, from
t he docunentation that we have reviewed or the --

Senator Hirono: | amrunning out of tine. | have to

conclude that if the mlitary identifies risk factors, based

on evidence, et cetera, that they would therefore try to
m nimze these risk factors. Correct?

Ms. Farrell: | amsorry. Say that again, please.
Senator Hrono: |If the mlitary identifies risk
factors that are attendant to these particul ar domains then

that would enable themto mnimze those risk factors.
Ms. Farrell: That is correct. Yes, ma' am
Senator Hrono: And if they do not even identify them

then there you go.
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Can you think of any other exanple where Congress
enacted 249 statutory changes over 17 years to address a
probl em and here we are, 17 years later, and there seens to
be little progress being nmade. Can you think of any other
situation where this is the case?

Ms. Farrell: Well, we are |looking at the extent to
whi ch they have inplenented those 249 requirenents, and that
woul d be the next piece of this puzzle, what has actually
been i npl enmented and the extent to which it has been
i npl enented. So just because there are 249 requirenents
does not nean everything has been done. That is part of our
ongoi ng work that we are trying to determ ne.

Senator Hrono: Yes. Cearly not, because otherw se
we woul d not be having this hearing.

Another thing. | think it would be inportant to
di scl ose the nanmes of the people who are on the 90-day
Sexual Assault Conmm ssi on.

And with the indul gence of the chair I would just |ike
to say that the GAO report is shocking, and over the | ast
decade and a half we have worked faithfully with DoD to
address this issue. Unfortunately, the facts are the fact,
and it is clear that a bold, new approach is required to
instill trust in howthe mlitary responds to and
adj udi cates sexual violence in the ranks. And it is tine

give professionally trained |awers, mlitary service judge
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advocat es, outside the chain of conmand, the authority to
make court martial adjudication decisions. And in ny view
It is the only way we can ensure our servicenenbers,
especially those junior in the ranks who are nost at ri sk,
have enough trust in the systemto cone forward and report.
And we owe it to themto act now.

Thank you once again, Madam Chair, for your | eadership.

Senator Gl librand: Thank you, Senator Hirono.
Senator Tillis.

Senator Tillis: Thank you, Madam Chair. M. Farrell,
the studies by the Departnent of Defense and the Rand
Cor porati on suggest that unwanted sexual assault and ot her
simlar behaviors are part of a continuumof harm Can you
explain to this commttee the neaning of that ternf

Ms. Farrell: The continuumof harmis a termthat is
used by nmany research organi zations, not just DoD. DoD
defines it as an integrated, inappropriate behavior that is
sexual |y m sconduct, that can lead to incidents of sexua
assault and pronote an environnment where such behavior is
t ol erated.

So what does that nean? That neans that sexual
harassnment is often used as an exanple that is on the
conti nuum of harm W have seen studi es where
servi cenenbers who have been sexual |y harassed or have

experienced gender discrimnation have higher rates of
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sexual assault than those who have not experienced sexua
harassnment. W have al so seen a study where one-third of
the servicenenbers who were sexually assaulted were first
sexual | y harassed by their perpetrator.

So | ooking at the continuumof harmis a way to try to
understand all sexual violence and the interplay anongst
those different aspects and how to go about preventing it.

Senator Tillis: To what extent do you think the DoD
has nade progress on addressing the behaviors on a conti nuum
of harnf?

Ms. Farrell: W |ooked at their conti nuum of harm
draft strategy a few years ago. W had sone conversations
wth them W issued a report on where they stood with
sexual harassnent in the continuumof harmat that tine. |
t hink that was around 2017. \What DoD shared with us about
their continuum of harm overarching strategy was m ssi ng
many of the key factors that we would expect to see in such
an organi zational transformation type strategy. It is
basics that | amsure you are famliar with -- clear goals,
cl ear deadlines, netrics. And DoD was very receptive to the
recommendat i ons that we made but they have not issued such a
strategy at this tine.

Senator Tillis: So they were receptive to the
recomendati ons. \at tinme frame was that?

Ms. Farrell: That was about 3 years ago, sir.
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Senator Tillis: And is there any evidence that
al t hough they were well received that they have been acted
upon, on a systematic basis?

Ms. Farrell: W have not seen anything in the | ast
year. W know that they believe nore research was needed,
and we are working toward that. But we are still waiting to
see if they actually have a strategic plan on the conti nuum
of harmto issue.

Senator Tillis: In the witten opening statenent, and
| alluded to it in my cooments before the first panel, but
of the 249 requirenents that have cone out of past
congressional action, it seens to ne that only a m nor
portion of it, about 10 percent of all those requirenents,
have anything to do with prevention. Do you believe that
there are other things that we shoul d consi der beyond what
has al ready been recommended, or in your opinion is it just
an unacceptabl e recomendati on of the requirenents set forth

by Congress?

Ms. Farrell: Well, sexual assault crosses many
functional lines. There are so many organi zations invol ved
-- the health care, the legal -- besides the i Mmedi ate care

t hrough the Victi m Advocates or the SARCs for the victins.
W would like to see, as | have noted, all of the statutory
requi rements actually inplenented, as well as our

reconmendat i ons. But we do think that the reconmendati ons
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in our prior report on preventing sexual assault could help
DoD reduce the nunmber of incidents. So we are pointing at
t hose particul ar recommendations in terns of preventing
sexual assault.

Senator Tillis: Thank you. Thank you, Madam Chair.

Senator G Illibrand: Thank you, Senator Tillis. | just
had one foll owup question. Do you know, Ms. Farrell, how
much Departnment of Defense has spent on addressing sexua
assault inthe mlitary, including the mlitary justice
reforns, victimsupports, prevention, and response?

Ms. Farrell: No, ma'am | do not have a figure on how
much they have spent.

Senator GIllibrand: Wuld you be able to provide an
estimate, with time, and submt it to the commttee?

Ms. Farrell: W can definitely check into that and see
what is available, in terns of the anount spent.

Senator Gllibrand: Also, | noted in your earlier
testinony that you said that you recomrended that we begin
to track the civilian cases, and that is one of ny concerns
for a very long tinme, because in the estimted cases of
20,000 in whatever the | ast date, 2018, the DoD esti mat ed
t here was 20,500 cases. That estimate does not include
civilians. It only is an estinmate based on servi cenenbers.
And when | have had the privilege of review ng the records

of cases at each of the four |argest bases, one for each
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service, | noted during sone years that about half of the
cases that were reported were civilians.

And so if that is true then you m ght have doubl e that
estimated cases. |s that your understandi ng?

Ms. Farrell: The nunber could greatly be understated,
because of not including the incidents with civilians. You
are right. And our report notes that there are gaps in the
gui dance that lead to very little visibility about the
nunber of those incidents.

Senator G Illibrand: Thank you. Senator Tillis, do you
have any fol | ow up?

Senator Tillis: No. Thank you.

Senator GIllibrand: Thank you so nuch. | appreciate
your testinony.

We are now prepared for the third panel. Thank you
very much, Ms. Farrell

Ms. Farrell: Thank you.

Senator Gllibrand: In our next panel, we wll hear
from Col onel Don Christensen, United States Air Force,
Retired, and President of Protect Qur Defenders; M. Eugene
Fi del |, Seni or Research Schol ar, Yale Law School, and
Adj unct Professor of Law at New York University Law School
and Col onel Lawence Mrris, United States Arny, Retired,
Chief of Staff and Counselor to the President of Catholic

Uni versity of Anerica.
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1 [ Pause. ]
2 Senator G llibrand: Thank you, gentlenen. M. Fidell,

3 would you like to start with your testinony?
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1 STATEMENT OF EUGENE R FI DELL, SENI OR RESEARCH

2 SCHOLAR, YALE LAW SCHOOL ADJUNCT PROFESSOR OF LAW NEW YORK
3 UNI VERSI TY LAW SCHOCOL

4 M. Fidell: Thank you very nuch, Madam Chai rperson. |
5 amgoing to make a few very brief coments. | amnore

6 anxious to hear the conmttee's questions and to try to

7 grapple with themthan | amin giving a speech. | prepared
8 sone detailed testinony, which | hope, along with the

9 exhibits, can be made part of the hearing record.

10 Senator GIllibrand: W thout objection.

11 [ The information foll ows:]
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M. Fidell: In nmy opinion, there are cogent reasons to
transfer the disposition power fromcommanders to | awers.
| want to nake four very brief observations in this regard.

Nunber one, from my perspective, the highest value is
public confidence in the admnistration of justice, and the
“public" in that sentence is not only people within the
mlitary but the rest of the Arerican public. |If there is
not confidence in the adm nistration of justice within the
armed forces, both the Anerican public and people in the
mlitary workforce will have every reason to be di sappointed
in the performance of governnent.

Needl ess to say, the inpact of full-off and public
confidence in the admnistration of mlitary justice would
be felt in accessions, retentions, and performance of duty,
as well as in political support for mlitary activities for
the national defense programof this country.

The second point | want to nake is that transfer of the
di sposition authority, that is to say, the power to decide
who gets prosecuted for what and at what | evel of gravity,
IS sensible. Non-lawyer commanders -- and today, nearly all
commanders are not attorneys -- are ill-equipped to nake the
ki nd of increasingly conplex |egal decisions that the
mlitary justice systemrequires.

And | can highlight a few of those. How able, for

exanpl e, would a non-|lawyer decision-naker be at the arcana
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of social media, which play a remarkably salient role in the
mlitary justice throughput these days. Metadata. Free
speech issues, including extrem st speech -- tinely subject
-- your analysis issues, or another scientific issue, hair
anal ysis, used in drug prosecution. The right to confront
W tnesses -- a very arcane subject, but constitutional |aw
Conmputer fraud. Child pornography, which seens to be --
tal k about an epidem c, there does seemto be an epidem c of
child pornography in the arned forces. Mental health

i ssues. All of these are hardly what you would call the
bread and butter of mlitary command. They are nuch cl oser
to involving the kinds of skill sets and anal ytical tools
that |lawers are called upon to bring to bear.

Commanders al so have other things conpeting for their
limted tinme and attention, and | would argue that typically
t hose other things are going to be nore urgent, pressing,
and geared to their skill set than the kinds of matters that
come across their desk in their current role as convening
authorities, those few who actually are conveni ng
aut horiti es.

Third, conmanders' deci sion-nmaking may, at tines, be
skewed by self-interest. It is not good for a commander, in
career terns, if thereis a crine epidemc in the unit, if
the command climate is poor. These are the things that the

services track very closely, and they do inpact on
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commanders' career opportunities, for exanple. Simlarly, a
commander may have an interest, for exanple, in preserving
the viability of a fighter pilot, in whomthe taxpayers nmay
have invested a fortune in training costs. O a very senior
non- comm ssioned officer, a staff NCO or a master chief
petty officer. These are val uabl e people, and a conmander
may be |oath to give up the utility of such a nenber of the
command.

There has been a question as to whether transfer of the
authority to di spose of charges woul d deprive the decision-
maker of the benefit of command insight, and the answer is
absolutely not. Commanders can and should be heard, if
there are conmmand-specific considerations that call for a
particular outcone. Is there is an epidemc, for exanple,
of sexual violence within a command, then the disposition
authority ought to be nade aware of that. And | amhere to
tell you that under a revised system a revised
architecture, along the lines of what the MIlitary Justice
| mpr ovenent Act woul d provide, that new system woul d take
full account. It should take full account of the views of
commanders. Those views, by the way, should be in witing,
and they should be provided to the victimor conplainant --
conpl ai ning party, perhaps nore accurately -- and to the
accused, so that everybody can be playing with a full deck.

Not hing will happen ex parte in this kind of decision-

7
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maki ng.

To me, there are two other points that need to be nade.
First, although the conversation today has, not
surprisingly, and not m stakenly, focused on sexual assault,
| think it is critical, Senators, that you be aware that the
I ssues you are dealing with are structural issues that
transcend sexual assault and sexual crimnality within the
armed forces. The very problens that | have pointed to in
terns of the need for an independent and di spassi onate
deci si on-nmaker at the charging stage apply equally to non-
sexual assault offenses, of which the Uniform Code of
Mlitary Justice's punitive articles have nmany, nmany, as you
know.

So |l think it is critical that whatever the commttee
recommends, or reports out, should not be limted to sexual
assaults. The issue is a structural one, and it should be
addressed on a structural basis.

Finally, to nme, the nost interesting challenge that I
think the conmmittee faces is not whether to make the
transfer but where to draw the boundary |ine between those
parts of the disciplinary systemthat are retained by
commanders and those parts basically dealing with crim nal
matters are transferred to | awer deci sion-nakers outside
the chain of command. In ny view, | think it is quite

I nportant that this be kept sinple, and to ne, the sinplest
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boundary line is the one that we are all famliar with in
the civilian comunity, and in the mlitary community. If
It Is over a year's confinenent as the nmaxi num perm ssi bl e
puni shnrent it should be on the crimnal side of the line,
handl ed by | awers outside the chain of command, and if it
is below that point -- sonmewhat arbitrarily but there it is
-- it should be dealt with as a disciplinary natter.

Thank you very nuch.

[ The prepared statenent of M. Fidell follows:]
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1 Senator G llibrand: Thank you so nuch, Professor

N

Fidell. Next, Colonel Christiansen, please.
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STATEMENT OF COLONEL DON M CHRI STENSEN, USAF ( RET.),
PRESI DENT, PROTECT OUR DEFENCERS

Col onel Christensen: Chairwoman G llibrand and Ranki ng
Menber Tillis, thank you for the opportunity to appear
before you today to discuss mlitary and the need to reform
the mlitary justice system And Ranking Menber Tillis, |
woul d appreciate the opportunity, during the question-and-
answer period, to talk about the question you had earlier
about the allies and what their experiences are, and al so
the data. | agree it gets msstated a lot. | live and
sl eep and eat this data, and | would love to talk to you
about the actual data.

Ei ght years ago, General Raynond Cdierno testified
before the full Senate Arned Services Conmttee, stating,
guote, "conbating sexual assault and sexual harassnent
Wi thin our ranks is now the Arny's nunber one priority."
Sadly, the recent rel ease of the independent Fort Hood
I nvestigative report proved the futility of this prom se.
Particularly damming was the report's ninth finding that,
guote, "Command clinmate at Fort Hood has been perm ssive of
sexual harassnment and sexual assault."” This report, along
Wi th the ever-worsening data across all the services
denonstrates how short-lived the Arny's conm tnent was.

The estimated nunber of sexual assaults and rapes of

active duty nen and wonen has stubbornly hovered above
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20,000 for al nost every year that a preval ence survey has
been adm ni stered, and as Senator G| librand pointed out,
this does not include the thousands and thousands of
civilian victins of mlitary sexual assault.

Wil e there has been slight inprovenent in the
preval ence rate for nmen, this has been nore than offset by
the increase in prevalence rate for wonen serving on active
duty. In fact, for wonen, the rate of sexual assault is at
its highest |evel since 2006, and increased by 50 percent
from 2016 to 2018.

And while mlitary | eadership has failed to nmake any
| nprovenents in sexual assault rates over the | ast decade,
its record on accountability is abysmal. |In fiscal year
2014, 4,660 nen and wonen nade unrestricted reports of
sexual assault or rape, and 588, or about 12.4 percent of
t hose reports, eventually were prosecuted and resulted in
204 consensual sex convictions. That is about 6 percent.

It is inportant to point out, these are actual sex
convictions. The mlitary often inflates the rate of
conviction by including charges that are conpletely
unrelated to sex offenses. By fiscal year 2019, the nunber
of unrestricted reports had leapt to 5,699, yet prosecutions
and convictions plumeted to 363 -- and again, there were
only 138 actual sex offense convictions in fiscal year 2019.

This is a 50 percent reduction in both the rate of
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prosecution and the rate of conviction. So they are taking
fewer, not nore, cases to trial and they are | osing them at
a much greater rate.

Even as prosecuti ons have been declining, survivors
have been reporting at record rates. But rather than see
their offenders held accountable, they are the ones who
suffer the price for reporting. And | think this is
i nportant to renenber the distinction between sexual assault
in the mlitary and in the civilian world. Retaliation
rates for those who report are consistently above 60
percent, and despite efforts of |eadership to play down the
severity of the inpacts of retaliation, the DoD I G report
found one-third of wonen who reported a sexual assault were
forced out of the mlitary wwthin a year of reporting. A
recent and report also found that sexual assault and sexua
harassnent are retiring out over 10,000 servicenenbers a
year.

Despite the objective data proving its failure,
mlitary | eadership continues to vigorously argue that
commanders al one are the solution to solving the cancer of
sexual assault and harassnment. |In opposing reform
| eader shi p argues that commanders need nore authority, not
| ess, yet | have never heard them expl ain what additiona
authority the need that they do not now possess that would

drive down preval ence rates or increase accountability.
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Over the last 30 years, scandal after scandal has been

met with prom ses of zero tol erance and assurances t hat

commanders wi || eradi cate sexual assault fromthe ranks.
The one constant in the ineffective response -- we can talk
about the 250 pieces of |egislation passed -- the one

constant is the commander-controlled justice system For
nost of our history, mlitary justice had a reputation as a
brutal and unfair process, and the abuses of comranders were
the primary reason for this. Congress, alnost always over
the objections of mlitary | eadership, has continually
reined in the power of commanders to provide a |ess
draconi an system of justice. Yet as recently as | ast
Novenber, a Federal judge warned that mlitary justice was
still a rough formof justice.

Mlitary justice still possesses many inherently unfair
i nfringenents of an accused's right. The sane is
fundanmentally true for victins of crinmes conmtted by
mlitary nmenbers. However, while Congress has nostly reined
in the evil of inproper command i nfluence relative to an
accused, the sane is not true for crine victins. There is
nothing to stop the outsized influence that senior officers
and commanders can have on ot her commanders and conveni ng
authorities to stop a favored subordinate fromgoing to
trial by putting their thunbs on the scal es.

Sexual assault and rape have appropriately put the
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mlitary justice systemunder a spotlight, but I, like
Prof essor Fidell, would strongly advocate for
prof essi onal i zi ng and noderni zing the justice system even
if there was not a single sex offense in the mlitary.
After 246 years, it is tine for Congress to give the nen and
wonen serving our nation a justice systemworthy of their
sacrifices.

| ook forward to your questions.

[ The prepared statenent of Col onel Christensen

foll ows: ]
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Col onel Lawence Mirris, United States Arny, Retired, Chief
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STATEMENT OF COLONEL LAWRENCE J. MORRIS, USA (RET.),
CH EF OF STAFF/ COUNSELOR TO THE PRESI DENT, THE CATHOLI C
UNI VERSI TY OF AMERI CA

Col onel Morris: Chairman GIlibrand and Ranki ng Menber
Tillis, | appreciate the opportunity to join your discussion
about the nost serious matter of sexual assault in the
mlitary and the command's ability to continue efforts to
prevent and address it.

My background is in your material so, very briefly, |
served 30 years in uniform 27 of themas a judge advocat e,
a lot of that time trying cases around the world. Later in
nmy career | was the Chief of the Trial Defense Service and
t he Chi ef Defense Counsel for the Arny, Chief Prosecutor at
Guant anano Bay, and Counsel to the Superintendent at West
Point. After retirenent, | was the first head of the Arny
of fice whose mssion was to train prosecutors and defense
counsel in the just and conpetent trial of sexual assault
cases.

| understand that sexual offenses have a uniquely
harnful inpact on our fighting forces and on the famlies
who entrust themto serve in our country. | do not believe
that the MIlitary Justice |Inprovenent Act or the main and
good-faith concerns of its proponents would inprove mlitary
justice or nmake for a nore disciplined force.

Permt me to make four quick points, after which | am
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happy to answer any questi ons.

First is carefully interpret the data, to be sure the
data nean what you think they nean. There are so many
variables in all of these conparative data sets it is
precarious to conpare prosecution rates wthout sorting for
matters |i ke the sanctions avail able, and nost inportantly,
what constitutes the nunerator.

A distinctive feature of the mlitary justice and
disciplinary systemis the ability to reach relatively m nor
offenses and to try to stanmp out precursor conduct conmmtted
by those who m ght commt sexual harassnent or other
of fenses that do not constitute full-scale sexual assault.
The civilian sector does not have such tools. In addition,
It is ny experience that the mlitary is nuch nore likely to
try to close case. A commander can send a case to trial if
he or she thinks it is the right thing to do.

| do not think ny experience was unique in gaining a
commander's approval to trying the close cases where
conviction was not certain. The Cctober 2020 report of the
Def ense Advisory Comm ttee on Investigation, Prosecution,
and Def ense of Sexual Assault validates that experience. It
shows that commanders and conveni ng authorities referred
close cases to trial, reflecting greater acceptance of risk
than it is likely to obtain in many civilian jurisdictions

where conviction rates can be a mani pul atable netric. So
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the mlitary's lower conviction rate, if it is, in fact, a
| ower conviction rate, can reflect fidelity to survivors and
command seriousness.

The second point is if it isn’'t broke. It once was
br oke, our system and that yielded the UCMI 70 years ago,
and numerous w se revisions since then. At the core of this
system has been the conbination of |eaders and | awyers.
Leaders decide, inforned by the counsel of experienced judge
advocates. The proposed i nnovations would not tinker with
that system They would fracture it.

It is msleading to claimthat commanders nake
decisions that district attorneys nake in the civilian
sector. In fact, judge advocates are engaged at every stage
of investigation and noving a case toward trial. It is
critical to renenber that the current systemrequires the
senior |lawer to make three specific signed certifications
bef ore a commander can refer any case to general court
martial -- a profound | egal and ethical obligation.

Third point, respect due process. The mlitary
appel l ate courts are scrupul ous in guardi ng agai nst unl awf ul
command i nfluence, the creeping of the commander into the
courtroomor deliberation room It has taken generations to
arrest this and to maintain the confidence of the rank and
file. The courts comonly say there is no such thing as

command i nfluence the air. | am not so sure. A |eader, or
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| awyer, who is unduly attuned to pleasing the command ni ght
find his judgnent distorted in a way that would drive the
power ful prosecutorial machinery of the governnent. Such
deci sions require the unencunbered judgnment of those
entrusted to it, so the Senate should think carefully about
the inpact of legislation like this and the potential for

t hose meki ng di sposition decision to absorb sone of that
command i nfluence in the air, to the detrinment of a
servicenenber's ability to receive a fair trial.

Last point, fully equip our |eaders. |If this act were
to pass, commanders would be just as responsible for their
servi cenenbers are they are today. They would just have an
enptier toolbox. It is paradoxical to | eave this
responsibility commanders but to take away a key el enent of
aut hority and underm ne good order and discipline and
mlitary readi ness. Even nore true in a depl oyed
environnment, which the |egislation does not account for.
One of ny jobs was serving as the staff judge advocate for
the 10th Mountain Division, the nost deployed division in
t he nost deployed arny in the world. |nmagine the conplexity
of Afghani stan, or wherever you m ght be, and neeting the
requi renments of the bill

Finally, | have a very close relationship wth two
young officers, one of them about to take command of an Arny

I nfantry conpany, another who was recently comm ssioned as
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an officer in the Marine Corps, having previously given 5
years of honorable enlisted service. | would |like them as
they take charge of soldiers and are entrusted with the care
of soldiers, to have all the tools needed to |ead their nen
and wonen.

But my thoughts run nore to those who they will |ead
than to themas the | eaders. Those being | ed need to know
that the justice systemin the specialized society of the
mlitary is an extension of the authority of conmand. They
need to know that the intensity with which a comrander
i nvests in their welfare includes underwiting all aspects
of a disciplined force under ethical and vigorous
| eadershi p. Fragnenting that authority by slicing a
consi derabl e portion of discipline to non-comanders
undercuts the unity of command and under m nes good order and
di sci pline. Thanks.

[ The prepared statenment of M. Mrris follows:]
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Senator GIllibrand: Thank you all for your testinony.
M. Mrris, you say that you woul d make a conpari son that
you believe conmanders are nore likely to press the tight
cases than the DA's would. Do you know if the Mlitary
Justice | nprovenent Act has anything to do with civilian
DA' s

Col onel Morris: No, | understand it does not have to
do with --

Senator Gllibrand: Gkay. So that testinony,
therefore, would be irrel evant, because we are not conparing
this tocivilian DA's. W are giving this right to mlitary
prosecut ors who understand the mlitary, point one.

Point two. You say commanders will have less tools in
their tool box. What percentage of commanders have conveni ng
aut hority?

Col onel Morris: Commanders at all levels rely on the
mlitary justice system Senator Gllibrand. So |I recognize
part of the intent here is to nove the authority, previously
wi th conmanders for all felony-level cases, to a sort of a
| egal command. Recognize that judge advocates touch a case
fromthe point of offense, advising commanders --
correction, advising investigators and then advi sing
commanders at all levels before --

Senator Gllibrand: Let ne give you the answer. Three

percent of commanders have convening authority for felonies
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and above, 3 percent. So your testinony is saying that 3
percent of conmanders will have less tools in their tool box.

Does that, therefore, not say that 97 percent of conmanders

wi |l have the sane tools they have today?
Col onel Morris: | do not think so. | think it is not
just a matter of referring a case to trial. It is a

col | aborative and devel opi ng i npact on the case fromwhen it
starts into the system So in the formal sense, of course

t he nunber of general court martial convening authorities is
appropriately a smallish nunber. You have devel oped t hat
general court martial authority over the course of a career.
But the judge advocates renenber, adm nister, and touch the
cases all the way through, and they are --

Senator Gllibrand: W are not tal king about the staff
j udge advocates. In fact, how nuch crim nal experience does
an average staff judge advocate have, who gives advice to a
commander, an O 6 or above?

Col onel Morris: OCh, certainly, | think the great
majority will have sonme anopunt.

Senator GIllibrand: How nmuch? How nmuch? Mre than a
year? Mre than 2 years? How nmuch crimnal justice
experience does a typical staff judge advocate have?

Col onel Morris: Senator, it varies at |east by
service, but all of themw || have sone anount.

Senator Gllibrand: Sonme. Exactly. And do you think

93
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it is appropriate to have the | egal advice of the equival ent
of a junior associate on a case that has a conviction
penalty of nore than a year or above? Because if that is
true, then you do not believe in defendants' rights, because
for a junior lawer, wth very little experience in crimnal
justice, to be nmaking recommendations to a commander, if you
could be thrown in jail for nore than a year is a serious

i ssue of civil liberties, is it not?

Col onel Morris: | amnot sure | am understandi ng your
perception of the system For a case to go to a --

Senator Gllibrand: Do you think a contracts | awer
has the ability to assess a conplex case of sexual assault?

Col onel Morris: | think our -- yes, | do.

Senator Gllibrand: | do not. | was a |awer for 15
years. You devel op special abilities as a prosecutor to
understand the conplexities of these cases. | do not think
someone who has expertise in contracts or in HR or in real
estate woul d necessarily have the ability to do that work.

Col onel Morris: If | could reply, please. | nean, we
have quite smallish nunber of people who are involved in
real estate law. Mst of the people who becone staff judge
advocates will have been a generalist, to a degree. All of
themw ||l have tried cases, to a degree, but they nmay then
have had expertise in |aw of war or other areas of mlitary

practice that enable themto be the conprehensive | ega
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advi sor to conmanders, who commanders have cone to trust.

Senator Gllibrand: Do you believe the commanders who
do not have a convening authority have the responsibility to
mai nt ai n good order and di scipline?

Col onel Morris: O course.

Senator Gllibrand: Do they have the responsibility to
make sure there is no sexual assault or sexual harassnent
within their units?

Col onel Morris: They do, and because that is such an
incredibly inmportant part of their |eadership, they should
t hen have all of the tools available to themto --

Senator G llibrand: They do not have that authority.
You have to be an O 6 or above to have convening authority.

Do you believe they have to nmake sure there is no
retaliation in their ranks, even if they do not have
conveni ng authority?

Col onel Morris: O course.

Senator G llibrand: Thank you.

I would now like to ask a question of M. Fidell and
Col onel Chri sti ansen.

M. Fidell: Before you do that, Senator, can | nake an
observation that is quite inportant in terns of your |ast --
one of the points that you raised with Col onel Mrris. The
mlitary justice systemincludes a nunber of punitive

articles that call for capital punishnent, and I think this
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heari ng would be inconplete if there were no reference made
to that possibility. The notion that a decision to nove
forward with a potentially capital case, that decision being
made by a non-lawer, is, to ne, totally indefensible, and I
think that should be part of the conmttee's deliberations.

Senator GIllibrand: Thank you, M. Fidell. And, in
fact, nost staff judge advocates have no nore than 2 years
of crimnal justice experience. So the conmander has no
experience, and the | awer that they have touted as being
part of this process all along has very little rel evant
experi ence. Correct?

M. Fidell: That is true.

Senator G llibrand: Thank you.

Col onel Christiansen and M. Fidell, you both made the
poi nt that conmanders' ability to utilize mlitary justice
tools under their disposal now would not be significantly
i npacted by renoving charging decisions fromthe conmander
to the legal professionals for conplex cases. Wat can we
do to ensure that commanders continue to have these tools,
or indeed, even increase themso that in cases where
prosecut ors declined prosecution the commander still has the
ability to take action to ensure the mai ntenance of good
order and discipline? Colonel Christiansen.

Col onel Christensen: Yeah, well, we often hear, as M.

Morris just said, that while commanders have all these other
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tools that they do not have in the civilian world, and that
I S because unlike any other institutions in this country,
the enployer is also serving as the prosecutor. So of
course they do. They have enpl oynent deci sions they can
make. The conmander has the inheritability to

adm ni stratively di scharge soneone, to adm nister a non-
judicial punishnent, to reprinmand them to counsel them to
give them no contact orders, to put theminto pretrial
confinenent.

Not hing that the Mlitary Justice |Inprovenent Act does
woul d do anything to in any way di m nish those, nor would,
as it has been clainmed by opposition, nor would it preclude
I f a prosecutor nade the decision not to send soneone to a
general court, it would not preclude a | ower-|evel convening
authority to send that case to a special court, if the
evi dence warranted it.

That happens right now. A general court martia
convening authority can determ ne they are not going to send
a case to a general court, it goes back to the special court
martial convening authority, and it can go to a speci al
court. That is a conplete red herring fromthe Departnent
of Defense on that issue.

Senator G llibrand: Thank you. M. Fidell, can | ask
you to hold your answer so | can give Senator Tillis his

turn, since | am over.
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Senator Tillis: Thank you, Madam Chair. M. Morris
and M. Christensen, thank you for your service. M.
Morris, | want to give you an opportunity. You have heard
t hi ngs di scussed today, and instead of asking a direct
question, is there anything you have taken note on that you
would to offer up as a counter view?

Col onel Morris: Mybe just two matters so far. One is
the portrait of commanders as these kinds of, these issues
are too conplex for them M old friend and col | eague, M.
Fidell, nentioned that, for exanple, matters of hair
anal ysis or urinalysis would kind of befuddl e these |ay
commanders. It is worth considering an exanple, and an
exanpl e that m ght be instructive, to a degree, on how the
canpaign to w pe out sexual assault m ght work, urinalysis
in particul ar.

The military had just an intractable problemw th drug
use, and in the very early '80s cane up with a credible,
efficient, reliable, and defensible in court urinalysis
system | spent a fair anmount of time as a defense counse
fighting those cases in that tine. And between the public
canpai gn and having a sanction avail able, relatively quickly
adm ni stered, that problemwas reduced, to a great degree.
So it was not beyond the head of commanders. You only have
to understand these are al so smart and educat ed peopl e who

are able to deal with a whole lot of conplexity in the rest
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of their jobs.

Then the | ast point, just on the characterization of
j udge advocates as the equival ence of junior associ ates.

The peopl e who give advice to the 3 percent of officers who
are convening authorities are, thenselves, career |awers
who have managed a | ot of conplex practice. So it is worth
al so renenbering that as | nentioned earlier, the | awers
are at the side of the commanders all the way through, and
bef ore a conmander can send any case to a general court
martial, that staff judge advocate has to certify in witing
that there are three elenents available, including that the
evi dence was warranted. |f he does not sign that, the
commander cannot take any case forward on his own.

Senator Tillis: You nentioned in your opening
testinmony, | think you referred to the Defense Advisory
Comm ttee on Investigation, Prosecution, and Defense of
Sexual Assault. | believe at |east two other conm ssions,

t he Response Systens to Adult Sexual Assault Crines Panel
and the Judicial Proceedings Panel. It appears as though in
each of those convening comm ssions with civilian experts
that they found no data to support renpoval fromthe comrand.
What did they mss? What would you tell ne about those
studi es, but what did they potentially mss that would draw
themto that concl usion?

Col onel Morris: | sat on the Response Systens Pane
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for the year and a half or so that it was in effect, and it
was -- | mean, | was like at the kids' table intellectually
with all the other people who served on it. But it was a
real ly inpressive, open-m nded analysis of the system and
I ncl uded a range of people, including sone career-I|ong,
strong, informed critics of the system And at the end of
that examnation all of them-- | think virtually all of
them -- cane to the sane concl usion of the appropriateness
of the convening authority structure.

Senator Tillis: Are you famliar with the other panels
and their concl usions?

Col onel Morris: O the conclusions, | am | nean, not
intimately but the same. | do not think there was any
significant difference.

Senator Tillis: Thank you. M. Christensen, | ama
data anal ytics person nyself, and what | amreally trying to
sort through here are foundational aspects of this
chal l enge, that, nunber one, if we pass any additional
congressi onal neasure that we are able to nake sure that we
have gotten it right, and we have to do that through
tracking. But we also have to get what | referred to in ny
openi ng comments, what | see is conpeting data. | do not
have tinme, and we do not have time to go through that right
now because we coul d argue that maybe you coul d give ne one

view of it that needs to be nmatched up agai nst the other
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view, and nornali zed.

But | woul d appreciate the opportunity for ne or ny
staff to speak wth you and get information so that we can
really get that baseline so we have well-inforned decisions
as we consider not only the need to nove forward but how we
could actually neasure it if we do nove forward with
anyt hi ng.

Col onel Christensen: Absolutely. | would love to do
that. Like | said, | sleep and breathe this data. It is
what | do al nbost every day, |ooking through the day, so |
woul d be happy to do that.

Senator Tillis: Thank you very nuch. Thank you al
for being here, and thank you, Madam Chair.

Senator G llibrand: Thank you. Senator Warren on
Webex.

Senator Warren: Thank you very nuch, Madam Chair. So
2013, ny first year in the Senate, this commttee considered
conpeting ideas to tackle the problemof mlitary sexual
assault. Senator Gllibrand's Mlitary Justice |nprovenent
Act woul d have put the decision to prosecute sexual assault
cases, along with the authority to convene a court martial,
outsi de the accused's chain of command. Unfortunately,
Senator G llibrand' s proposal was not included in the
Def ense Authorization bill that year.

An alternative series of proposals that proponents
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argued woul d be nore effective were adopted instead that
year. And that alternative approach included severa

I nportant itens, including requiring commanders' perfornmance
eval uations to include evidence of their conpliance with
annual conmmand clinmate assessnents of their handling of
sexual assault cases. And | renenber many fol ks sayi ng that
Is what is going to get the job done.

So let nme ask, Colonel Christensen, since 2013, since
we put those rules in place, has the sexual assault problem
inthe mlitary gotten better, gotten worse, or stayed about
t he sanme?

Col onel Christensen: It has gotten worse,
significantly.

Senator Warren: So 1 year after those reforns were
adopted, in 2014, this commttee went a snmall step further
and required that conmanders' performance appraisals include
whet her they had established a climte of properly nmanagi ng
and fairly evaluating sexual assault. People told us this
is going to get the job done. Colonel Christensen, are you
aware of any commander who has been relieved or not pronoted
based on that criterion?

Col onel Christensen: No. | would say the only kind of
exception to that is the Fort Hood report resulted in people
being fired, but it was not because of the climte survey.

It was because they ignored their climte surveys and al
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t he ot her issues there.

Senator Warren: So, in fact, it is interesting that
you raise Fort Hood. Fort Hood is kind of what proves the
poi nt here, isn't it? The Fort Hood | ndependent Review
Comm ssi on, which | ooked at this issue, found, and |I quote,
"a perm ssive environnent for sexual assault and sexua

harassnent," suggesting that this was not getting in the way
of anyone's career advancenent up to that point.

Sois it fair to say that we have no idea if conmanders
are really being held accountable, in any way what soever,
for their handling of sexual assault in units under their
command?

Col onel Christensen: | know of no publicly available
data that shows this. The Privacy Act often is used by the
Departnment of Defense to shield anyone who woul d have been
fired. But we do know that there are problenms within units,
| i ke Fort Hood, that were |long and system c, that comrander
after commander knew about. Senior commanders knew about
it, yet nothing was done.

Senator VWarren: So let me just ask you plain then,

Col onel Christensen. Have we gone far enough when it cones
to hol di ng conmanders accountabl e for sexual assault?

Col onel Christensen: Absolutely not. One of the

probl ens we have is because we have the comrander-controll ed

justice systemit is very difficult to find where the |ine
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is to hold them account abl e because then it crosses into

unl awf ul command influence. That is one of the reasons it
woul d be nuch better if we took prosecution authority out of
t heir hands, because then you could nore easily hold people
account abl e.

Senator Warren: So very interesting point. You know,
mlitary | eaders, to a person, have cone before this
comrittee since 2013, saying, "W cannot take commanders out
of the chain of command over sexual assault cases.
Commanders are the only way that we can solve this problem
and we will fix it." They said that, and yet here we are, 8
years |l ater, and thousands of sexual assaults |ater, and not
only have commanders not fixed anything, but the problem has
actually gotten worse. And we do not even know if the
people we are relying on to address sexual assault are being
hel d accountable or are incentivized to care about this
scourge in their ranks.

MIlitary commanders have had their chance. They said
they would fix this, and they did not. It is |long past tine
for this conmttee and for the Congress to do the right
thing and pass Senator G llibrand' s proposal. | amgoing to
fight alongside her until we get this done.

Thank you, Madam Chair.

Senator G llibrand: Thank you, Senator \Warren.

W are going to take a quick second round, if that is
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okay with you, Senator Tillis.

So we have had a | ot of discussion about the sacred
convening authority, and I want to get back to the issue of
the fact that nost conmanders do not have conveni ng
authority, and never will, since it is reserved to O 6 and
above.

Col onel Christensen, is it possible for the 97 percent
of commanders to mai ntain good order and discipline and to
keep control of their troops and have good comrand contr ol
Wi t hout conveni ng authority?

Col onel Christensen: Absolutely. It happens every
day. For exanple, in the Air Force, the commander that has
the nost i mredi ate i npact on the good order and discipline
of a unit is the squadron commander. The squadron conmander
can use adm nistrative punishnents, can use counseling, but
t hey cannot prosecute soneone. They can charge them but
literally anybody can charge sonebody under the Uniform Code
of Mlitary Justice. But they do not have the ability to
send soneone to court. All they have to do is the ability
to say, to a superior, "Please prosecute this person.” That
woul d be no different under the MIlitary Justice |nprovenent
Act. There is nothing in that act that would prohibit that
squadron commander fromtrying to convince a prosecutor,
just as they have to try to convince a convening authority,

that this case should be prosecuted.
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Senator G Illibrand: Thank you. And M. Mrris went on
and on about the nultiple panels that have | ooked into this,
and that is true. There have been nultiple panels. There
are binders and bi nders and bi nders of reconmendati ons.
Every recommendati on that has been nmade that is a
| egiti mte, | egal change that Congress can take up, we have
actually nade. | have nade sure we made it.

And so | want to answer the question he asked, that
Senator Tillis asked. Wy did they not nmake this
recommendat i on? Col onel Christensen, you m ght have sone
experience in that. Wy did they never nmake a
recommendation to | ook at the MIlitary Justice | nprovenent
Act as a solution, to your know edge?

Col onel Christensen: Okay. Well so first off, only
t he Response Systens Panel |ooked at the role of command.
The Judi cial Proceedi ngs Panel was prohibited from | ooking
at the role of command, and the DAC- | PAD has not | ooked at
the rule of conmand, whether or not they should be in
charge. The Response Systens Panel voted 7-2 to retain
command i n convening authorities.

What is really inportant about the Response Systens
Panel, there were a ot of qualified people on it, but the
Departnent of Defense overwhel mngly controlled who
testified before the Response Systens Panel, and no

surprise, those people who testified before the Response
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Systens Panel, and | did nyself, were there to support the
conveni ng authority system |If you |ook at the nunber of

W tnesses they tal ked to who were experts on prosecutions,
or had a contrary view, who wore the uniform it is mninmal,
because they were not allowed to speak.

Also, the MIlitary Justice Inprovenent Act, as far as |
know, was not even proposed at the tine the RSP net. But |
think it is really inportant to understand what the
limtations are, even with the DAC- | PAD, where they | ooked
at and said that, "Well, we believe commanders nade a
reasonabl e decision in 97 percent of the cases,"” or 95
percent of the cases. You have to understand what they were
doing. They | ooked at the investigative files fromthe
I nvestigative agencies, such as CID, OSlI, or NCS. They
| ooked at 1,700 files where they spent about an hour, per
file, to nmake a decision. They never talked to any
W tnesses. They did not know what the |lawers in that case
| ooked at. And those investigative files, as it is put in
the DAC-1 PAD report, were inconplete and did not contain
everything they needed to nmake a fair assessnent.

So | would not take away too nuch out of this idea the
DAC- |1 PAD | ooked at that. | wll give you an exanple. |
woul d never recommend whet her a case go forward or not
reading a report of an investigation for an hour w thout

ever talking to a single witness, and nost inportantly, the
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victim You should really take that with a grain of salt.

Senator Gl librand: Thank you. Colonel Christensen,
al so another statenment by M. Mrris was that God forbid
t hi s happens in Afghanistan. You couldn't possibly deal
wth this system Can you pl ease expl ain what woul d happen
if there is a rape in Afghanistan, lraq, Virginia, anywhere
in the United States or in the world?

Col onel Christensen: WlIl, let ne give you an exanple.
So for the Air Force assets, nost of themthat are depl oyed
in Iraq, Afghanistan, Qatar, Kuwait, the convening authority
for themis the CENTAF conmmander who is |ocated in Shaw Air
Force Base, South Carolina. So it would be nothing
different if the prosecutor nmeking the decision was not
there. But there is absolutely no reason why there cannot
be nultiple career prosecutors naking these decisions, and
there is absolutely no reason why you could not forward
depl oy one of those prosecutors to deal with this.

You have to understand, you know, we tal k about abuses
in Iraqg or Afghanistan. Well, in order to court marti al
sonmebody in lIrag or Afghanistan you have to have defense
counsel, prosecutors, court reporters, and judges. It would
be nothing different to bring in a career prosecutor and
make the decision. So that, again, is a red herring
si tuati on.

And then the last thing | would say on that, Senator,
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is that the vast majority of serious crinmes that were
comrmitted in Afghanistan or Irag woul d be covered by MII A
and were brought back to the United States and prosecut ed.
Senator Gllibrand: And last, M. Fidell, you
recommended that this MIlitary Justice |nprovenent Act be
applied to all serious crines, the equival ent of felonies,

and you stated that you were in favor of a bright |ine.

Have you | ooked at our bill, and do we provide that bright
i ne?

M. Fidell: Yes, Senator. You have provided a bright
i ne, but I have got a brighter one. | think anything over
a year avoids the kind of anonmalies that show up. | nean, |

have | ooked at this eight ways from Sunday to try to figure
out if there is a truly nourishing, satisfying way to draw
the line. The answer is, there is not. Every possible
array, you can always point to sonething and say, "I think
t hat shoul d be on the other side of the Iine," or "That
thing over there, that should be on this side of the line."
| think the sinplest way of doing it, really, is the
famliar felony/msdeneanor dichotony. The mlitary justice
system by the way, does not use that |anguage, but as a
practical matter every Anmericans knows what we are tal king
about when you are distingui shing between fel onies and
m sdeneanors. So that is the best | can do on that subject.

I would say this, by the way. Colonel Christensen --
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and | mght add, Senator Tillis, you nay not be aware, but |
also served in the mlitary when | was a younger man. The
Response Systens Panel, as Col onel Christensen nentioned,
had a di ssent, and sonetinmes a short docunent, there can be
a great deal of wsdomin even a short docunent. And |
strongly encourage that every nenber of the coomittee read
the dissent that was prepared by Professor Elizabeth
Hi Il man, who is now president of MIls College in the Bay
Area, and the state prosecutor in Virginia Beach, Virginia.
It is a brilliant account, and | think it is an unanswerabl e
case for why commanders shoul d not have the kind of
authority that we have traditionally given them

Senator G llibrand: Thank you. Senator Tillis?

Senator Tillis: M. Fidell, thank you for your service
too. Actually, the one followup question | had for you was
related to that line. | think in your opening coment you

were saying anything that would result in a year or nore of

M. Fidell: That could result. That could result.

Senator Tillis: -- that could result in a year or
nor e

M. Fidell: No. Mre than a year.

Senator Tillis: Mre than a year. And, M. Mrris,
just back on the foll owup question that Chair G1lIlibrand

had wth respect to the conplexities of forward-depl oyed
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situation, why would you disagree with what M. Christensen
said? You alluded to it being difficult or conplied to. M.
Christensen said it is not really that nuch different. D d
| just infer fromyour comment or the foll owup question a
di fference of opinion there?

Col onel Morris: Yes, and his perspective is that a
fair nunber of cases were returned fromtheater to be tried
in the States, which had not been ny experience. But it is
just | do not think that conplexity is accounted for in the
| egi sl ati on.

Senator Tillis: Thank you. Thank you, gentlenen, for
testifying today.

Senator GIllibrand: Just to clarify, M. Mrris.
Where is the convening authority typically for a unit that
I s depl oyed?

Col onel Morris: Typically forward with the unit.

Senator Gllibrand: M. Christensen? Col onel
Chri stensen?

Col onel Christensen: Well, it depends on the service.

Senator G llibrand: Ckay.

Col onel Christensen: For the Arny their convening
authority, Marine Corps convening authority was there. For
t he Navy, who knows, because the Navy ships are noving
around. For the Air Force, it is Shaw Air Force Base,

CENTAF. For general court martials there were special court
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martial convening authorities there, but for felony-I|evel
cases, for alnost every deployed airman who was at CENTAF.

And | would just add we can | ook at Sergeant Bal es, the
guy who went into the Afghani village and sl aughtered, |
think it was 14 Afghani villagers. He was prosecuted in
Washi ngton State. The people at Abu Ghrai b who were abusing
the prisoners were not prosecuted in lraq. They were
prosecuted in the United States.

There a ot of summary courts that occur in theater,
but summary courts woul d not be touched by MIlitary Justice
| mprovenent Act, and the vast mgjority of cases -- | nean, |
have personally prosecuted cases in theater, but those were
sinpl e cases. The one rape case | was doing in theater got
transferred to North Carolina.

Senator GIllibrand: Thank you. Go ahead, M. Fidell

M. Fidell: There is another source. You have heard
about a variety of reports. Let nme sinply nention another
one, for your idle hours. The Defense Legal Policy Board,
whi ch exi sted under a prior admnistration, did a report on,
effectively, war crinmes. | am having trouble renmenbering
the exact title, but part of that subcommttee report
addressed the question of where offenses were being tried,
that is, offenses commtted in depl oyed operation, but sone
were tried in country and sone were tried back here in the

United States.
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Senator G llibrand: Thank you very nuch. Senator
Tillis, any further questions?

Senator Tillis: No.

Senator G Illibrand: GCentlenen, thank you so nuch for
your testinony today. This has been extrenely useful.
There may well be followup questions that | will submt to
each of you to respond in witing, to give to the ful
comrittee. There are many other Senators on this commttee
who | think would |ike to hear your testinonies, so we wll
make that available to them So | would be grateful if you
woul d submt responses to foll owup questions in witing.

Thank you very nmuch. Take care.

M. Fidell: Thank you.

Senator Gllibrand: That is the end of our hearing.
Thank you to all the participants. Adjourned.

[ Wher eupon, at 4:58 p.m, the subcommittee was

adj our ned. |
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